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EXPLANATORY NOTE 



It will be observed that some of the sections are twice numbered — 
as thus, 188 [116] — ^while other sections are only once numbered ; 
also that some sections are preceded with the words and figures ( Am'd 
1849), or (Am'd 1849, 1861), <kc., while others have no such prefix; 
and, further, that some sections have the words "JSxistitig suits** pre- 
fixed, and others have not. 

The reason for these prefixes, or the omission of them, is to give 
the reader, at a glance, the history of each section, as thus : 

When a section is only once numbered, as § 227, it indicates that 
it is one of the sections added in 1849. 

When a section is twice numbered, as g 348 [297], it indicates that 
the section is one of those which existed in the Code of 1848, and that 
in that Code it was numbered as within the brackets [ ]. 

When the words and figures (Am'd 1849), or as the case may be, 
are prefixed, they signify that the section was amended in the year or 
years which the figures indicate. 

When the words "JEzisiing suits " are prefixed to a section, they 
indicate. that the section is one of those which the provisions of the 
supplementary act apply to suits pending on July 1, 1848. 
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CODE OF PROCEDUKE 

OF THE 

STATE OF NEW YORK, 

A8 AMENDED TO 

APRIL, 1867. 
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[The ^nres within brackets, placed after tlie number of the Bection, show the 
number of the corresponding section in the Code of 184&] 



AN AOT 

7b amend the act BnHUed " An act to simplify and abridge the practice, 
pleadinge, and proceedings of the courts of this State" passed April 
12, 1848. 

Passed April 11, 1849. 

The act entitled "An act to eimplify and abridge the practice, 
pleadings, and proceedings of the courts of this State/' passed April 
12, 1848, is hereby amended so as to read as follows : 



AN ACT 

7h simplify and ahtie^e the practice, pleadings, and proceedings of the 
f <»urtsof this State. 

yfasuMAA, it is expedient that the present forms of actions and plead- 
ings in cases at common law should be abolished, tViaAt \i^i!& ^\aXAXi&« 
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tion between legal and equitable remedies should no longer con- 
tinue, and that an uniform course of proceeding in all cases should 
be established ; therefore, 



The People of the State of New York, represented in Senate and Aesemr 
hly, do enact as follows : 

General Definitions and BiyisionSw 

SxcnoN 1. Division of remedies. 

8. Definition of an action. 

8. Deflhition of a special proceeding. 

4. Division of actions iato civil and criminal. 

6. Definition of a criminal action. 

6. Definition of a civil action. 

7. CivU and criminal remedies not merged in each other. 

8. Subjects embraced in this act. 

§ 1. [1.] Hemedies. 

Kemedies in the courts of justice are diyided into, 

1. Actions. 

2. Special proceedings. 

§ 3, [2.] (Am'd 1849.) Action. 

An action is an ordinary proceeding in a court of justice, by which 
a party prosecutes another party for the enforcement or protection of 
a right, the redress or prevention of a wrong, or the punishment of a 
public offence. 

§ 3. [3.] Special proceeding. 

Every other remedy is a special proceeding. 

g 4. [4.] Division of custions. 
Actions are of two kinds ; 

1. Civil 

2. CrlminaL 

§ ^. [6.] (Am'd 1849.) Criminal action. 

A criminal action is prosecuted by the people of the State, as a 
party, against a person charged with a public offence, for the punish- 
ment thereof 
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§ 6. [6.] OivU acUon. 
Every other is a ciyil action. 

§ 7. [7.] Bemedies not merged. 

Where the violatioQ of a right admits of hoth a ciyil and criminal 
remedy, the right to prosecute the one is not merged in the other. 

§ 8. [8.] (Am'd 1849.) Division of act. 

This act is diyided into two parts : 

The first relates to the courts of justice and their jarisdiction. 

The second relates to civil actions commenced in the courts of this 
State after the first day of July, 1848, except when ollierwise pro- 
vided therein, and is distributed into fifteen titles. The first four 
[§§ sixty-nine to one hundred and twenty-six, both inclusive] re' ate 
to actions in all the courts of the State; and the others to actions in the 
supreme court, in the county courts, in the superior court of the city of 
New Yoi k, in the court of common pleas for the city and county of New 
York, in the ma3'ors' courts of cities, and in the recorders' courts of 
cities, and to appeals to the court of appeals, to the supreme court, to 
the county courts, and to the superior court of the city of New York. 



PART I. 



OF THE COURTS OF JUSTICE AND THEIR JURIS- 
DICTION. 



TITLE L Of thb Ck>nRTS ik General. 

II. Or THE Court or Appeals. 

IIL Or the Buprrmb Courts, Circuit Courts, and Courts or Oter and Ter- 
miner. 

IV. Or THE County Courts. 

Y. Or THE Superior Court and Court or Common Pleas in the City of 
New York, and the MatoRS* and Reooeders* Courts in other 
cities. 

YL Or THE Courts or Justices or the Peace. 

TIL Or Justices' and other Inferior Courts in Cities. 



TITLE I. 

Of the CourU in general. 

Bbotion 9. The several courts of this State. 
10. Their Jurisdiction generally. 

§ 9. [9.] (Am*d 1849.) The several courts. 
The fol owing are the courts of justice of this State : 

1. The court for trial of impeachments. 

2. The court of appeals. 
8. The supreme courts. 
4. The circuit courts. 

6. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of sessions. 

8. The ( ourts of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New York. 
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12. The court of common pleas for the city and county of New 

York. 

13. The may )r8* courts of cities. 

14. The recorders' courts of cities. 

16. The marine court of the city of New York. 

16. The justices' [district] courts in the city of New York. 

17. The justices' courts of cities. 

18. The police courts. 

§ 10. [10.] Their jurisdiction generally. 
These courts shall continue to exercise the jurisdiction now vested 
in them respectively, except as otherwise prescribed by this act 



TITLE II. 

The Court of Appeah, 



SacnoN 11. Its Jurisdiction. New trial. Motion. 

12. Power of court. 

13. Terms. Preference of causes. 

14. Judgment, rehearing. Opinions. 
16. Sheriffs to provide rooms, Ac. 

16. Court, where held. Adjournment. 



§ 11. [11.] (Am'd 1849. 1861. 1852, 185Y, 1862, 1865, 1866, 
1867.) Jurisdictioa. — Appeal from order granting new 
trial. — Appeals from decision on motion. 

The court of appeals shall have exclusive jurisdiction to review 
upon appeal every actual determination hereafter made at a general 
term by the supreme court, or by the superior court of the city of 
New York, or the court of common pleas for the city and county of 
New York, or the superior court of the city of Bufi^o, In the follow- 
ing cases, and no other : 

1. In a judgment in an action commenced therein or brought there 
from another court ; and upon the appeal from such judgment, to re- 
view any intermediate order Involving the merits, and necessarily 
affecting the judgment. 
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2. In an order affecting a substantial right made in such action, 
when such order in effect determines the action and prevents a judg- 
ment from which an appeal might be taken, or discontinues the action, 
and when such order grants or refuses a new trial; but no appeal to 
the court of appeals from an order granting a new trial, on a case 
made or bill of exceptions, shall be effectual for any purpose, unless 
the notice of appeal contain an assent on the part of the appellant, 
that if the order be affirmed, judgment absolute shall be rendered 
against the appellant. Upon erery appeal from an order granting a 
sew trial on a case made or on exceptions taken, if the court of 
appeals shall determine that no error was committed in granting the 
new trial, they shall render judgment absolute upon the right of the 
appellant; and after the proceedings are remitted to the court from 
which the appeal was taken, an assessment of damages or other pro- 
ceedings to render judgment effectual, may be then and there had in 
cases where such subsequent proceedings are requisite. 

8. In a final order affecting a substantial right made in a special 
proceeding, or upon a sunmiary application in an action after judgment, 
and upon such appeal to review any intermediate order involving the 
merits and necessarily affecting the order appealed from. But such 
appeal shall not be allowed in an action originally commenced in a 
court of a justice of the peace, or in a marine court of the city of 
l^ew York, or in an assistant justice's court of that city, or in a jus- 
tice's court in any of the cities of this State, unless any such general 
term shall by order duly entered allow such appeal before the end of 
the next term after which such judgment was entered. The foregoing 
prohibition shall not extend to actions discontinued before a justice of 
the peace and prosecuted in another court, pursuant to sections sixty 
and sixty-eight of this Code. 

4. Whenever the decision of any motion heretofore made, or of any 
motion hereafter to be made in the supreme court of this State, at a 
special term thereof, involves the constitutionality of any law of this 
State, or has been or shall be placed, in the opinion or reasons for 
such decision of the justice making such decision, upon the unconsti- 
tutionality of such law, then an appeal shall lie and may be made from 
such decision, or from the order entered or to be entered upon such 
decision, to the general term of said court, and an appeal shall also lie 
and may be made from the decision of such general term, and from 



CODE < 



' PROCEDURE. 



I 

^^Htny otSbi entered or to be entered thereon to the court of 
^^Hpvrided, howerer, that the time far appealing bom such deci^Dn, or 
^^■Kfroin such order, sLbII not Lie extended hcretij. 

.' And such appeal at the gcuvml term, and at the court of appcnla, 

shall be hearil aa a non-ennnierated motion. 

. An appea! from any order to the conrt of appeals affecting b sob- 

^^_ fltsntial right, arising npon any interlocutory proceeding, or upon anf 
^^BiqnDBtion of praotiee in the uclion, may be heard aa a modon, ssd 
^^BsotJced for hearing for any regular motion day of the court. 

^B^o 



§ 13. [13.] Power cf the court. 

rt of appeals may reverse, affirm, or modify, the judgment 
tt order appealed from, in whole or in part, and as lo any or oU of the 
ts judgment shall be remitted to the court below, to ba 
nforced according to kv. 

;fi9, 18«2, leua, leao.) 



§13, flS-l {Am'd 1851, 1BB2, 1688, 18fi9, 1 
Terms.— Preference of cauaes. 

There nhaU be four terms of the court of appeala in each year, to 
be held at the capitol, in the city of Albany, on the lirst Tuesday of 
January, the fourth Tuesday of March, the third Tuesday of Jueo, 
and the lost Tuesday of September, and continued for as lung a period 
as the public interests may require. But the judges of said colnrt 
may, in thetr discretion, appoint one of said terms in each year to be 
held in the city of New York. Additional terms shall be appointed 
and held at the some place by the court when the public interest 
requires it. The court may, by general rules, provide what caases 
shall have ft preference on the cal endnr. On a second and each sttb- 
Hequcnt appeal to the court of appeals, or when an appeal has once 
been dismiascd for defect or irregulftrity, the cause shall be placed 
upon the calendar as of the time of filing the first appeal, and may 
be noticed and put on the calendar fur any Bucceeding term; and 
whenever, in any action or proceeding in whieb the people of tbia 
State, or any State officer, or any board of State officera, is or ore sole 
plaintiff or defendant, an appeal has been or shull he brought from 
any judgment or order for or against bim or them, in any court, 
such appeal shall have a preference in the supreme court and in the 
court of appeals, and may be moved by either party out of the order 
on the calendar. 
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§ 14. [14.] (Am'd 1849, 1851, 1867.) Jad^ment*— Rehearinsr* 
— Opinions. 

The concurrence of five judges is necessary to pronounce a judg- 
ment. If five do not concur, the case must be reheard. But no more 
than two rehearings shall be had ; and if on the second rehearing five 
judges do not concur, the judgment shall be affirmed. 

When five of the judges do not concur, and a rehearing of the 
case is ordered, the judges shall file the opinions read by them with 
the reporter of the court, but such opinions shall not be published. 
No person other than the judges of the court, the reporter of the court, 
or the counsel or attorney of either of the parties to the action, shall 
have access to or a copy of the said opinions, but such counsel or 
attorney may have access to and a copy thereof. 

§ 15. Sheriff to provide rooms. 

If, at a term of the court of appeals, proper and conyoniont 
rooms, both for the consultation of the judges and the holding of the 
court, wit^i furniture, attendants, fuel, lights, and stationery suitable 
and sufficieut for the transaction of its business, be not provided fur it 
in the place where by law the court may be held, the court may order 
the sheriff of the county to make such provision, and the oxpenie 
incurred by him in carrying the order into effect shall be a county 
charge. 

g 16. (Am'd 1851.) Court, where held.— Adjournment. 

The court of appeals may be held in otner buildings than those 
dedgnated by law as places for holding courts, and at a different place, 
in the same city, from that at which it is appointed to be held. Any 
one or more of the judges may adjourn the court, with the like effect 
as if all were preBent 
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TITLE in. 

Of the Supreme Court, Circuit Courts and Courts of Oyer arid Terminer, 

Bbction 17. Existing statutorj provlBions as to terms, Ac, repealed. 

18. (General terms. 

19. Judgment, how given. 

20. Special terms, Ac 

31. Circuit and oyer and terminer together. 

32. Times and places of holding courts. 

23. Extraordinary terms, Ac. 

24. Courts, where held, adjournment of terms. 

25. Publication of appointment 

26. Inability of judge. 

27. business out of court. Transfer of business. 

28. Rooms, Ac, how furnished. 

§ 17. [15.] (Am'd 1849.) Terms. 

All statutes now in force providing for the designation of the times 
and places of holding the general and special terms of the supreme 
court, and the circuit courts, and courts of oyer and terminer, and of 
the judges who shall hold the same, are repealed from and after the 
Ist day of July, 1848 ; and the order of the supreme court, adopted 
July 14, 1847, prescribing the limes and places of holding the general 
and special terms of the court, aiid the circuit courts, - and courts- of 
oyer and terminer, during the residue of the year 1847, and for the 
years 1848 and 1849, and assigning the business and duties ther6of'tp 
the several judges of the court, is, from and after the 1st day of July, 
1848, abrogated, and thd provisions of this title are substituted in 
place thereol 

§ !$• [16.] (Am'd 1849.) General terms. 

At least four general terms of the supreme court shall be held 
annually in each judicial district, and as many more as the judges in 
such district shall appoint, at such times and places as a majority- of 
the judges of such district shall appoint. 

§ 19, [IT.] Judgment, how given. -, ^ 

The concurrence of a majority of the judges holding a gei^er^l 
term shall be necessary to pronounce a judgment. If a pa^ority 4(y^ 
pot concur, the case shall be reheard, '-l, 
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§ SO. [18.] (Am'd 1849.) Special terms, &c. 

There shall be at least two terms of the circuit conrt and court of 
oyer and terminer held annually in each of the counties of this State, 
and as many more terms thereof, and as many special terms, as the 
judges of each judicial district shall appoint therein ; but at least one 
special term shall be held annually in each of said counties. Fulton: 
and Hamilton shall be considered one county for the purposes of this 
section. 

§ 31. [19.] (Am'd 1849.) Circuit and oyer and terminer 
together. 

Circuit courts and courts of oyer and terminer shall be held at the 
same places, and conmienced on the same day. 

§33. [23.] (Am'd 1849.) Times and places of holding 
court. 

The governor shall, on or before the Ist day of May, 1848, by 
appointment in writing, designate the times and places of holding the 
general and special terms, circuit courts and courts of oyer and ter- 
miner, and the judges by whom they shall be held ; which appoint- 
ment shall take effect on the 1st day of July thereafter, and shall 
continue until the 81st day of December, 1849. The judges of 
the supreme court of each distiict shall, in like manner, at least one 
month before the expiration of that time, appoint the times and places 
of holding those courts for two years, commencing on the 1st day of 
January, 1860, and so on, for every two succeeding years, in their 
respective districts. 

§ 33. [24.] Extraordinary terms, &c. 

The governor may also appoint extraordinary general and Bpecial 
terms, circuit courts, and courts of oyer and terminer, whenever, in 
his judgment, the public good shall require it. 

§ 34. [26.] (Am'd 1849, 1861, 1862.) Terms, vrhere held.^ 
Adjournments. 

The places appointed within the several counties for holding the 
general and special terms, circuit courts, and courts of oyer and ter- 
miner, shall be those designated by statute for holding oouxit^ ^ 
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circnit conrts. If a room for holding the court in such place shall not 
be provided by the supervisors, it may be held in any room provided 
for that purpose by the sheriff, as prescribed by section twenty-eight 

General and special terms of the supreme or county courts, and 
circuit courts, and courts of oyer and terminer, may be adjourned to 
be held on any future day, by an entry to be made in the minutes of 
the court; and juries may be drawn and summoned for an adjourned 
circuit or county court, or an adjourned court of oyer and terminer, 
and causes may be noticed for trial at an adjourned circuit or county 
court, in the same manner as if such courts were held by original 
appointment. 

And special terms may be adjourned to be held at a future day at 
the chambers of any justice of said court residing within the district, 
by an entry in the same manner, and then adjourned from time to 
time, as the justice holding the same shall order and direct. 



§ 35. [26.] Publication of appointment. 

Every appointment so made shall be immediately transmitted to 
the secretary of state, who shall cause it to be published in the news- 
paper, printed at Albany, in which legal notices are required to be 
inserted, at least once in each week, for three weeks before the holding 
of any court in pursuance thereof. The expense of the publication 
shall be paid out of the treasury of the State. 



§ ae. [28.] Inability of judge. 

In case of the inability, for any cause, of a judge assigned for that 
purpose, to hold a special term or circuit court, or sit at a general 
term, or preside at a court of oyer and terminer, any other judge may 
do so. 

§ 37. [80.] (Am'd 1849.) Business out of court.— Proceed- 
ings in first district. 

The judges shall, at all reasonable times, when not engaged in 
holding court, transact such other business as may be done out of 
court. Every proceeding commenced before one of the judges, in the 
first judicial district, may be continued before another, with the same 
effect as if commenced before him. 
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§ 38. [81.] Booms, &c. 

The supervisors of the several counties shall provide the courts 
appointed to be held therein with room, attendants, fuel, lights, and 
stationery, suitable and sufficient for the transaction of their business. 
If the supervisors neglect, the court may order the sheriff to do so ; 
and the expense incurred by him in carrying the order into effect, 
when certified by the court, shall be a county charge. 



TITLE IV. 

Of the County Courts. 

BEcnos 29. Repeal of exlBtlng statutes. 

80. Jurisdiction. Transfer of actions. 

81. General terms. 

82. Jurors. 

g 29. [32.] Repeal of existing statutes. 

All statutes now in force conferring or defining the jurisdiction of 
the county courts so far as they conflict with this act, are repealed; 
and those courts shall have no other jurisdiction than that provided in 
the next sectitm. But the repeal contained in this section shall not 
affect any proceedings now pending in those courts. 

§ 30. [33.] (Am*d 1849, 1851, 1862, 1860.) Jurisdiction,— 
Transfer of actions. 

The county court has jurisdiction in the following special cases, 
but has no original civil jurisdiction except in such cases : 

1. C'vil actions in which the relief demanded is the recovery of 
a sum of money not exceeding five hundred dollars, or the recovery of 
the possession of personal property not exceeding in value five hun- 
dred dollars, and in which all the defendants are residents of the 
county in which the action is brought at the time of its commence- 
ment, subject to the right of the supreme court, upon special motion, 
for good cause shown, to remove any such action to the supreme court 
before trial. 

2. The exclusive power to review, in the first instance, a judgment 
rendered in a civil action by a justice's court in the county, or b^ «k 
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justice's court in cities, and to affirm, reverse, or modify sacli judg- 
ment. 

8. The foreclosure or satisfaction of a mortgage, and the sale of 
mortgaged premises situated within the county, and the collection of 
any deficiency on the mortgage remaining unpaid after the sale of the 
mortgaged premises. 

4. The partition of real property situated within the county. 
6. The admeasurement of dower in land situated within the comity. 
6. The sale, mortgage, or other disposition, of the real property, 
situated within the county, of an infant, or person of unsound mind. 

I. To compel the specific performance by an infant heir, or other 
person, of a contract made by a party who shall have died before the 
performance thereof. 

8. The care and custody of the person and estate of a lunatic or 
person of unsound mind, or an habitual drunkard, residing within 
the county. 

9. The mortgage or sale of the real property, situated within the 
county, of a religious corporation, and the disposition of the proceeds 
thereof. 

10. To exercise the power and authority heretofore vested in such 
courts of common pleas over judgments rendered by justices of the 
peace, transcripts of which have been filed in the offices of the county 
clerks in such counties. 

II. To exercise all the powers and jurisdiction conferred by statute 
upon the late courts of common pleas of the county, or the judges, 
or any judge thereof, respecting ferries; fisheries; turnpike roads; 
wrecks; physicians; habitual drunkards; imprisoned, insolvent, ab- 
sent, concealed, or non-resident debtors ; jail liberties ; the removal of 
occupants from State lands; the laying out of railroads through 
Indian lands; and upon appeal from the determination of commis- 
sioners of highways ; and all other powers and jurisdiction conferred 
by statute, which has not been repealed, on the late court of common 
pleas of the county, or on the county court since the late courts of 
common pleas were abolished, except in the trial and determination of 
civil actions ; and to prescribe the manner of exercising such jurisdic- 
tion when the provisions of any statute are inconsiitent with . the 
organization of the county court. 

12. To remit fines and forfeited recognizances, in the same cases 
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and like manner as snch power was given by law to courts of common 
pleas. But the first subdivision of this section shall not apply to the 
county courts of the counties of Kings and Erie. 

13. To grant new trials, or affirm, modify, or reverse judgments in 
actions tried in such court upon exceptions, or case made, subject to 
an appeal to the supreme court. But in any action or proceeding 
pending in the county court, in which the county judge is for any cause 
incapable of acting, it shall be his duty to make a certificate of such 
fact, and file the same in the office of the clerk of such county court, 
and thereupon jurisdiction of such action or proceeding shall be vested 
in the supreme court, and such further proceedings shall be had therein, 
according to the practice of such court, as might have been had in the 
county court, if such cause or matter had remained therein ; but all 
such matters shall be heard or tried in the first instance at a special 
term or circuit court, held in a county where such action or proceeding 
is situated. 

§ 31. [34.] (Am'd 1849, 1861.) When open.— Terms. 

The county court is always open for the transaction of any business 
for which no notice is required to be given to an opposing party. At 
least two terms in each county for the trial of issues of law or fact, 
and as many more as the county judge shall appoint, shall be held 
in each year at the places in the counties respectively designated by 
statute for holding county or circuit courts, on such days as the county 
jadge shall from time to time appoint, and may continue as long as the 
court deem necessary. 

Notice of such appointment shall be published in the State paper 
at least four weeks before any such term, and also in a newspaper, if 
any, printed in the county ; so many of such terms as the county judge 
shall designate for that purpose, in such notice, may be held for the 
trial of issues of law, and hearing and decision of motions, and other 
proceedings at which no jury shall be required to attend. 

§ 33. [36, 3Y, 88.] (Am'd 1849.) Jurors. 

Jurors for the county courts and courts of sessions shall be drawn 
from the jury-box of the county, and summoned in the same manner 
as for the trial of issues at a circuit court. 
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TITLE V. 

Of the Superior Court and Court of Common Pleas in the city of Kem 
York, and the Mayors* and Reeorderii Courts in other ciHes, 



Baxmos 88. Juiifldiction. 

84. GcHnmon Pleas for New York to review certain judgments. 

86. Cteneral and special terms. 

86. By whom held. 

87. Judgments, where given. 

88. Concurrence of two Judges necessary. 

89. Criers. 

40. Superior Court, of whom to consist. 

41. Justices of Superior Court to be elected. 

42. How voted for. 
48. How classified. }• /»*«^7^- 

44. Vacancies, how fiUed. * OOSOUte, 

45. Judges^ their salaries, Ac. 

46. Terms of Superior Court. 

47. Suits may be transferred. 

48. Jurisdiction of transferred suits. 

49. (Repealed.) 

60. Appeal 

61. Section applied. 



33. [89.] (Amended 1849, 1852.) Jurisdiction. 

The jurisdiction of tlie superior court of the city of New York, of 
the court of common pleas for the city and county of New York, of 
the mayors' courts of cities, and of the recorders' courts of cities, shall 
extend to the following actions : 

1. To the actions enumerated In sections one hundred and twenty- 
three and one hundred and twenty-four, when the cause of action shall 
have arisen, or the subject of the action shall be situated, within those 
cities respectively ; 

2. To all other actions where all the defendants reside, or are per- 
sonally served with the summons, within those cities respectively, or 
where one or more of several defendants, jointly liable on contract, 
reside, or are personally served with the summons, within those cities 
respectively ; except In the case of mayors' and recorders* courts of 
cities, which courts shall only have jurisdiction where all the defend- 
ants reside within the cities In which such courts are respectively sit- 
uated. The supreme court may remove Into that court any action 
brought under this subdivision and pending in the superior court or 
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court of common pleas for the city and county of New York, and may 
change the place of trial therein, as if such action had been com- 
menced in the supreme court; such order for removal and for change 
of place of trial to be made in the supreme court upon motion ; and on 
filing a certified copy of such order in the oflSce of the clerk of the 
superior court, or of the court of common pleas, such cause shall be 
deemed to be removed into the supreme court, which shall proceed 
therein as if the same had originally been commenced there ; and the 
clerk with whom such order is filed must forthwith deliver to the clerk 
of the county in which, by such order, the trial is ordered to be had^ 
to be filed in his officCi all process, pleadings, and proceedings relating 
to such cause. And any action or proceeding pending in any mayor's 
or recorder's court, in which the judge is for any cause iucapable of 
acting, may, by such court, be transferred to the county court of the 
county ; and thereupon the papers therein on file in the mayor's or 
recorder's court shall be transmitted to the county court; which shall 
thenceforth have jurisdiction of such action or proceeding. 

3. To actions against corporations created under the laws of this 
State, and transacting their general business, or keeping an office for 
the transaction of business, within those cities respectively, or estab- 
lished by law therein, or created by or under the laws of any other 
State, government, or country, for the recovery of any debt, or dam- 
ages, whether liquidated or not, arising upon contract made, executed, 
or delivered within the State, or upon any cause of action arising 
therein. 

§ 34. [40.] (Am'd 1849.) Common pleas to review certain, 
judgments. 

The court of common pleas for the *ity and county of New York, 
Bhall also have power to review the judgments of the marine court of 
the city of New York, and of the justice's courts in that city. 

§35. [41.] Terms. 

The superior court of the city of New York, and the conrt of 
common pleas for the city and county of New York, shall, within 
twenty days, appoint general and spec al terms of those courts^ 
respectively, and prescribe the duration thereof; and they may, from 
time to time, respectively alter such appointments; and hereafter no 
fees shall be paid for any service of a judge of either of those courts. 
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§ 36. [42.] By whom held. 

A general term shall be held by at least two of the jndges of those 
conrts respectively, and a special term by a single judge. 

§ 37, [43.] Judgments, where given. 
Judgments upon appeal shall be given at the general term; all 
others, at the special term. 

§ 3§. [44.] Judgment, how pronounced. 

The concurrence of two judges shall be necessary to pronounce a 
judgment at the general term. If two do not concur, the appeal shall 
be reheard. 

§ 39. Crier. 

A crier shall be appointed by the superior court of the city of New 
York, and by the court of common pleas for the city and county of 
New York, respectively, to hold his ofQce during the pleasure of the 
court. He shall receive a salary, to be fixed by the supervisors of the 
city and county of I^ew York, and paid out of the county treasury. 

§ 40. Superior Court. 

The superior court of the city of New York shall, from the Is' 
day of May, 1849, consist of six justices. 
[Sections forty-one to forty-five, inclusive, obsolete.] 

§ 46. Terms. 

A general term of the superior court may be held by any two <>• 
the six justices thereof, and a special term by any one of them; au^ 
general and special terms, one or more of them, may be held at th^ 
same time. 

§ 47. [As am'd Laws 1851, p. 8.] Certain suits may be transK 
ferred. 

All civil suits at issue at the time of the passage of this act, tha:^ 
from and after the 1st of May, 1849, shall be placed upon the calendar 
of the supreme court, at any general or special term thereof to be held 
in the city of New York, and which shall be in readiness for hearing 
on questions of law only, or are equity cases, may by an order of that 
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-t, or of the jndge holding such special term, be transferred to the 
. superior court of the city of New York, and to be heard at the 
sral terms thereof. 

g 48. JuriBdictioii of transferred emits. 

The said superior court shall haye jurisdiction of every suit so 

isferred to it, and may exercise the same powers in respect to every 

1 suit, and any proceedings therein, as the supreme court might 

e exercised, if the suit had remained in that court. 

Section forty-nine was repealed. Laws 1851, p. a] 

g 50. AppeaL 

Appeals from the judgments of the superior court in such suits 
Y be taken to the court of appeals, in the same manner as from the 
gments of the superior court in actions originally commenced 
rein. 

§51. Section applied. 

The provisions of section twenty-eight of this act shall apply to 

said superior court. 



TITLE Vr. 

0/ the Courts of Justices of ihe Peace. 



7noK52. 


Repeal of existing provisions. 


63. 


Jurisdiction. 


51 


No jurisdiction in certain cases. 


55. 


Answer of title. 


66. 


Undertaking. 
Suit discontinued. 


57. 


5& 


If undertaking not giren. 


69. 


The same. 


60. 


New action. 


61. 


Costs. 


62. 


Answer of title as to one caose of action. 


68. 


Docketing judgments. 


64. 


Rules. 



§ 52. [45.] (Am'd 1849.) Bepeal of existing provisions. 
The provisions contained in sections two, three, and four, of the 
dele of the revised statutes entitled, " Of the jurisdiction of justices' 
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courts/' as amended by sections one and two of the act ooooemSvg 
justices' courts, passed May 14, 1840, and the provisions contained h 
sections fifty-nine to sixty- six of the same article, both inclaeiTe^ $n 
repealed ; and the provisions of this title substituted in place thereoC 
But this repeal shall not affect any action heretofore commenced ii ft 
court of a justice of the peace. 

§ 53. [46.] (Am'd 1849, 1861, 1860, 1861, 1862, 1866.) Jurii- 
diction. 

Justices of the peace shall have civil jurisdiction in the foUowliig 
actions, and no others, excepting as in the second section [uf Liftj 
of 1861, ch, 158] it is provided: 

1. In actions arising on contracts for the recovery of mon^ at^t 
if the sum claimed does not exceed two hundred dollars. 

2. An action for damages for injury to rights pertaining to fbt 
person, or to the personal or real property, if the damages claimed dO- 
not exceed two hundred dollars. 

3. An action for a penalty not exceeding two hundred dollars. 

4. An action commenced by attachment of property, as now JfO*^ 
vided by statute, if the debt or damages claimed do not exceed t«0 
hundred dollars. 

6. An action upon bond conditioned for the payment of monef* i 
not exceeding two hundred dollars, though the penalty exceed tW^ 
sum, the judgment to be given for the sum actually due. Where the 
payments are to be made by instalments, an action may be brought 
for each instalment as it becomes due. 

6. An action upon a surety bond taken by them ; though the p«A*J 
alty or amount claimed exceed two hundred dollars. 

^. An action upon a judgment rendered in a court of justice of 
peace, or by a justice or other inferior court in a city where mM 
action is not prohibited by section seventy-one. 

8. To take and enter judgment on the confession of a defendailjll 
where the amount confessed shall not exceed five hundred dollars, ift' 
the manner prescribed by article eight, title four, chapter two, of put ' 
three, of the revised statutes. 

9. An action for damages for fraud in the sale, purchase, or eir] 
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haDge of personal property, if the damages claimed do not exceed 
wo hnndred dollars. 

10. An action to recover the possession of personal property 
laimed, the value of which, as stated in the affidavit of the plaintiif, 
is agent or attorney, shall not exceed the sum of one hundred dol- 
irs. 

The plaintiff in such action, at the time of issuing the summons, 
at not afterwards, may claim the immediate delivery of such prop- 
rty as hereinafter provided. 

Before any process shall be issued in an action to recover the pos- 
sssion of personal property, the plaintiff, his agent, or attorney, shall 
lake proof by affidavit, showing : 

1. That the plaintiff is the owner, or entitled to immediate posses- 
ion, of the property claimed, particularly describing the same. 

2. That such property is wrongfully withheld or detained by the 
efendant. 

3. The cause of such detention or withholding thereof, according 
the best knowledge, information, and belief of the person making 
he affidavit. 

4. That said personal property has not been taken for any tax, 
ine, or assessment, pursuant to statute, or seized by virtue of an 
NcQtion or attachment against the property of said plaintiff; or if so 
|Mized, that it is exempt from such seizure by statute. 

6. The actual value of said personal property. 

On receipt of such affidavit, and an undertaking, in writing, exe- 
luted by one or more sufficient sureties, to be approved by the justice 
if the peace before whom such action is commenced, to the effect that 
bey are bound in double the value of such property as stated in said 
fidavit, for the prosecution of said action, and for the return of said 
itoperty to the defendant, if return thereof be adjudged, and for the 
v^ent to him of snch sum as may for any cause be recovered 
pSnst said plaintiff, the justice shall indorse upon said affidavit a 
inction to any constable of the county in which said justice shall 
Me, requiring said constable to take the property described therein 
om the defendant, and keep the same, to be disposed of according to 
Hr; and the said justice shall at the same time issue a summons 
bected to the defendant, and requiring him to appear before said 



34 CODB OF PSOCEDUSE. [§63. 

justice at a time and place to be therein specified, and not more thaa 
twelve days from the date thereof, to answer the complaint of said 
plaintiff; and the said summons shall contain a notice to the defendr 
ant that, in case he shall fail to appear at the time and place therein 
mentioned, the plaintiff will have judgment for the possession of the 
property described in said affidavit, with the costs and disbursements 
of said action. 

The constable to whom said affidavit, indorsement, and summons 
shall be delivered, shall forthwith take the property described in said 
affidavit, if he can find the same, and shall keep the same In his cus- 
tody. He shall thereupon, without delay, serve upon said defendant 
a copy of such affidavit, notice, and summons, by delivering the same 
to him personally, if he can be found in said county ; if not found, to 
the agent of the defendant in whose possession said property shall be 
found ; if neither can be found, by leaving such copies at the last or , 
nsual place of abode of the defendant, with some person of suitable 
age and discretion. And shall forthwith make a return of his pro- 
ceedings thereon, and the manner of serving the same, to the justice 
who issued the said summons. 

The defendant may at any time after snch service, and at least two 
days before the return-day of said, summons, serve upon plaintiff, <* 
upon the constable who made such service, a notice in writing that he 
excepts to the sureties in said bond or undertaking ; and if he fail to 
do so, all objection thereto shall be waived. If such notice be served, 
the sureties shall justify, or the plaintiff give new sureties on the 
return-day of said summons, who shall then appear and justify, ff^ 
said justice shall order said property delivered to defendant, and sbufl 
also render judgment for defendant's costs and disbursements. 

At any time before the return-day of said summons, the said ^ ■ 
fendant may, if he has not excepted to plaliitiff 's sureties, require the^ 
return of said property to him, upon giving to the plaintiff, and filioSL. 
same with the justice, a written undertaking, with one or mdi^- 
sureties, who shall justify before said justice on the return-day of said.- 
summons, to the effect that they are bound in double the value of stdd. 
property, as stated in plaintiff's affidavit, for the delivery thereof to 
said plaintiff, if such delivery be adjudged, and for the payment to 
him of such sum as may for any cause be recovered against said de* 
fendant ; and if such return be not required before the return-day of 
said summons, the property shall be delivered to said plaintiff. 
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The qualification of snreties, and their justification under this act, 
shall be the same as provided in sections one hundred and ninety-four 
and one hundred and ninety-five of the Code in respect to bail on 
arrest in the supreme court. 

Sections two hundred and fourteen, two hundred and fifteen, and 
two hundred and sixteen, of the Code, shall apply to proceedings and 
actions brought under this act, substituting the word constable for the 
word sheriff whenever it occurs in either of said sections. 

The actions so commenced shall be tried in all respects as other 
actions are tried in justices' courts. 

The judgment for the plaintiff may be for the possession, or for 
the recovery of the possession, or the value thereof, in case a delivery 
cannot be had, and of damages for the detention. If the property 
have been delivered to the plaintiff, and the defendant claim a return 
thereof, judgment for the defendant may be for a return of the prop- 
erty, or the value thereof in case a return cannot be had, and damages 
for taking and withholding the same. An execution shall be issued 
thereon, and if the judgment be for the delivery of the possession of per- 
sonal property, it shall require the officer to deliver the possession of the 
same, particularly describing it, to the party entitled thereto, and may 
at the same time require the officer to satisfy any costs or damages 
recovered by the same judgment out of the personal property of the 
party against whom it was rendered, to be specified therein, if a de- 
livery thereof cannot be had. The execution shall be returnable 
within sixty days after its receipt by the officer, to the justice who 
issued the same. 

In all actions for the recovery of the possession of personal prop- 
erty, as herein provided, if the property shall not have been delivered 
to plaintiff, or the defendant, by answer, shall claim a return thereof, 
the justice or jury shall assess the value thereof, and the injury sus- 
tained by the prevailing party by reason of the taking or detention 
thereof, and the justice shall render judgment accordingly, with costs 
and disbursements. 

If it shall appear by the return of a constable that he has taken 
the property described in the plaintiff's affidavit, and that defendant 
cannot be found, and has no last place of abode in said county, or that 
no agent of defendant could be found on whom service could be made, 
the justice may proceed with the cause in the same manner as though 
there had been a personal service. 
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For the indorsement on said affidavit the justice shall recelTe an 
additional fee of twenty-five cents, which shall be included in the costs 
of the suit. 

§ 54. [47.] No jurisdiction in certain cases. 
But no justice of the peace shall have cognizance of a civil ac- 
tion — 

1. In which the people of this state are a party, excepting for pen- 
alties not exceeding one hundred dollars ; 

2. Nor where the title to real property shall come in question, as 
provided by sections fifty-five to sixty-two, both inclusive ; 

3. Nor of a civil action for an assault, battery, false imprisonment^ 
libel, slander, malicious prosecution, criminal conversation, or seduc- 
tion; 

4. Nor of a matter of account where the sum total of the accounts 
of both parties, proved to the satisfaction of the justice, shall exceed 
four hundred dollars ; 

5. Nor of an action against an executor or administrator as such. 

§55. [48.] Answer of Title. 

In every action brought in a court of justice of the peace, where 
the title to real property shall come in question, the defendant may, 
either with or without other matter of defence, set forth in his answer 
any matter showing that such title will come in question. Such 
answer shall be in writing, signed by the defendant or his attorney, 
and delivered to the justice. The justice shall thereupon countersign 
the same and deliver it to the plaintiff 

§ 56. [49.] (A'md 1851, 1868.) Undertaking to be given. 

At the time of answering the defendant shall deliver to the justice 
a written undertaking, executed by at least one sufficient surety, and 
approved by the justice, to the effect that if the plaintiff shall, within 
twenty days thereafter, deposit with the justice a summons and com- 
plaint in an action in the supreme court for the same cause, the defend- 
ant will, within twenty days after such deposit, give an admission in 
writing of the service the!reo€ 
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"Where the defendant was arrested in the action before the justice, 
the undertaking shall further provide, that he will, at all times, ren- 
der himself amenable to the process of the court during the pendency 
of the action, aod to such as may be issued to enforce the judgment 
therein. In case of failure to comply with the undertaking, the surety 
shall be liable not exceeding one hundred dollars. 

§ 57. [50.] (Am'd 1861, 1868.) Action discontinued.— Costs. 

Upon the delivery of the undertaking to the justice, the action 
before him shall be discontinued, and each party shall pay his own. 
costs. The costs so paid by either party shall be allowed to him if he 
recover costs in the action to be brought for the same cause in the 
supreme court. If no such action be brought within thirty days after 
the delivery of the undertaking, the defendant's costs before the jus- 
tice may be recovered of the plaintifiEl 

§ 5S. [51.] If undertaking be not given. 

If the undertaking be not delivered to the justice, he shall have 
jurisdiction of the cause, and shall proceed therein ; and the defendant 
shall be precluded, in his defence, from drawing the title in ques- 
tion. 

§ 59. [52.] (Am'd 1849.) The same. 

If, however, it appear on the trial, from the plaintiff's own show- 
ing, that the t.tle to real property is in question, and such title shall 
be disputed by the defendant, the justice shall dismiss the action, and 
render judgment against the plaintiff for the costs. 

§ 60. [63.] (Am'd 1851, 1868.) Another action may be 
brought. 

"When a suit before a justice shall be discontinued by the delivery 
of an answer and undertaking, as provided in sections fifty-five, fifty- 
six, and fifty-seven, the plaintiff may prosecute an action for the same 
cause in the supireme court, and shall complain for the same cause of 
action only on which he relied before the justice ; and the answer of 
the defendant shall set up the same defence only which he made before 
the justice. 

8 
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gei, [M.] (Am'dlBBI, 18S8.) Coita. 

If tbe jadgmeat in the lapreme coart be tot the plaintiff, b 
reeorer mate; if it be for the defcadant. ho shall recover ai 
that upon a Terdict ho shall pay costs to the pUintilf, Dnlem the J 
oertifj that the title to real property camo in question oi 



§ 63. [65.] (Am'd IB-IS, 1851, 1858. 1800.) Anawer of tia 

one cause of action. — Trauefer of cases to supreme ^ 

If, in an action before a justice, the plaintiff have aevorsl o 
* BCtion, to one of which the defence of title to rtal propt^rty eliill 'ti 
interpoBed. and as to ancb caoae the defendant shall answer and de- 
liver an nndertaking', as provided in sectionH fifty-five and fifty-dl^ 
the jnetice eholl diEContinue the pToceedings sb to thct canoe, and tlie 
plaintiff mHy commeece nnuther action therefor in the supreme conrt 
Ab to the other canses of action, the justice may continue his pro- 
ceedings. 

All octiona pending In any county conrt on the Bevcnth day of Wvj, 
eighteen hundred and fiflj«igbt, in all cases in which a plea of Utla 
vaa interposed in ections origiiiallj commenced in a, jostlce's court, 
■re traoEferred to and vested in the supreme conrt, w.th full power 
and juriadictioD to proceed therein, as if coromoneed in said supreiM 
conrt, by reason of a plea of title buving been interposed In a justice's 



g 68. [ee.] <Am'd 1840.) Docketing juaticee' judgments. 

A jnstice of the peace, on the demand of a party in whose favor he 
shall have reodered a judgment, shall giro a transcript thereof, which 
may be flled and doolteted in the office of the clerli of the conn^ 
where the judgment was rendered. The time of the receipt of the 
transcript by the clerk sba!! be noted thereon and entered in the 
docVet ; and from that time the judgment shall be a judgment of the 
coonty court A certified transcript of snch judgment may be filed 
and docketed in the clerk's office of any other county, and with the 
like effect, in every respect, as iu the connty where the judgment was 
rendered, except that it shall be a lien only from the time of filing and 
docketing the transcript. Bat no such judgment for a less Bum thaa 
twenty-five dollars, ezclnsive of costs, hereafter docketed, shall Iw M 
lieo upon or enforced against reel property. 
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§ M. [07.] {Am'd 1849, 1801, 1868; I860, JSal.) Rules. 
The folIowiDg Tales BbBtl be observed in tki coarts of josUMa oC J 
the pence : 

1, The pleadings in tbeaa conrlfl are — 

1. The complaint by tbe plaintiff; 

2, The BDSwer by the defeiiduot. 
S. The pleadings may be oral or in writing ; ir oral, the mbcrtantw f 

of them ehall be Boti^red by the jtistice in his docket; if fn writings, I 
they shall be filed by bim, and a referent* lo them sball b« made in 
the docket 

3. The compluiDt sbnll state, in a plain ■□<! ^rect manDer, Ihefact* ] 
CDnstltnting the canse of action. 

4. The answer may cnotain a denial of the romplniirt, or of any 
part thereof, and also a notice in a plain and direct manner of any fiuita 
constitnting a defence or contiter-claim. 

a. FlcndingB are not required lo be in any particnlar fcrai, bot 
mnst be cnch as to enable a person of common nnderitandkng to knoir 
what ia intended. 

8. Either party may demnr to a pleading of his sdrersary, or any 
part thereof, when it ie not snflicjently eipliclt to enable him tonnder- 
stand it, or It contains no cause of action or defence, althongh it he 
taken as true. 

7. If the conrt deem the objection well fonnded, it aball order tho 
pleading to be amended; and if tbe party refuse to amend, tbe defeo- 
tire pleading sbnll be disregorded. 

B. In case a defendant does not appear and answer, the plaintiff 
cannot recover without proving his cose. 

9. In an action or defence founded apon an account, or an initdl- 
ment for tbe payment of money only, it shall be sufficient for a party 
to deliver the account or instrument to the court, and to state that 
there is due to him thereon, from the adverse party, a speciiied sum, 
which be claims to recover or set off. 

10. A variance between the proof on the trial and the ollegationa 
in a pleading shall be disregarded as immaterial, unless the court shall 
be sntisfied thtil the adverse party has been niisled to bis prejudice 
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11. The pleadings may be amended at any time before the trial, 
or during the trial, or upon appeal, when, by such amendment, sub- 
stantial justice will be promoted. If the amendment be made after 
the joining of the issue, and it be made to appear to the satisfaction 
of the court, by oath, that an adjournment is necessary to the adTerse 
party in consequence of such amendment, an adjournment shall be 
granted. The court may also, in its discretion, require, as a condition 
of an amendment, the payment of costs to the adverse party. 

12. Execution may be issued on a judgment, heretofore or heref- 
after rendered in a justice's court, at any time within ^yb years after 
the rendition thereof, and shall be returnable sixty days from the date 
of the same. 

13. If the judgment be docketed with the county clerV, the execu- 
tion shall be issued by him to the sheriff of the county, and have the 
same effect, and be executed in the same manner, as other executions 
and judgments of the county court, except as provided in section 
sixty-three. 

14. The court may, at the joining of issue, require either party, 
at the request of the other, at that or some other specified time, to 
exhibit his account on demand, or state the nature thereof as fiir forth 
as may be in his power, and, in case of his default, preclude him from 
giving evidence of such parts thereof as shall not have been so ezhib^ 
ited or stated. 

16. The provisions of this act respecting forms of action j parties 
to actions, the rules of evidence, the times of commencing actions, and 
the service of process upon corporations, shall apply to these coorts. 

The defendant may, on the return of process, and before answering, 
make an offer in writing to allow judgment to be taken against him 
for an amount, to be stated in such offer, with costs. The plaintiff 
shall thereupon, and before any other proceedings shall be had in the 
action, determine whether he will accept or reject such offer. If he 
accept the offer, and ^ve notice thereof in writing, the justice shall 
file the offer and the acceptance thereof, and render judgment accord- 
ingly. If notice of acceptance be not given, and if the plaintiff fail to 
obtain judgment for a greater amount, exclusive of costs, than has 
been specified in the offer, he shall not recover costs, but shall pay to 
the defendant his costs accruing subsequent to the offer. 
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TITLE VII. 

Of Jiistictd and oDusr Inferior Courts in Cities^ 



Cbaptbk I. Marine court In New York city. 

II. Justices* courts in New York city. 

III. Justices' courts in cities. 

lY. General provialona. 



CHAPTER I. 
Marine Court of New York City, 



CHAPTER n. 



Justices* Courts in New York City. 

The sections In this and the preceding chapter of this title (ss. 65, 66), have been 
entli'ely abrogated by subsequent laws. 



CHAPTER III. 
The Justice^ Courts of Cities, 

§ 67. [60.] Jurisdiction. 

The justices* courts of cities shall have jurisdiction in the following 
cases, and no otiier : 

1. In actions similar to those in which justices of the peace have 
jurisdiction, as provided by sections fifty -three and fifty-four. 

2. In an action upon the charter or by-laws of the corporations of 
their respective cities, where the penalty or forfeiture shall not exceed 
one hundred dollars. 
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CHAPTER IV. 
General Provisumt, 

§ 6§. [61.] (Am*d 1849, 1851.) Sections fifty-five and cixty- 
fBur applicable to this title. 

The proTisions of sections fifty-five to sixty-four, both Indusiye, 
relating to forms of aetlon, to pleadings, to the times of commencing 
Actio&s, to the rules of evidence, to filing and docketing transcripts of 
judgments, to their effect and the mode of enforcing them, and to pro- 
ceedings where title to real property shall come in question, shall 
apply to the courts embraced in this title, except that, after the dis- 
continuaace of the actions in the inferior court, upon an answer of 
title, the new action may be brought either in the supreme court, or 
in any other court having jurisdiction thereof; and except, also, that 
in the city and county of New York, a judgment for twenty-five dol- 
lars or over, exclusive of costs, the transcript whereof is docketed in 
the office of the clerk of that county, shall have the same effect as a 
lien, and be •enforced in the same manner as, and be deemed a judg- 
ment of the court of common pleas for the city and county of Kew 
York. 



PART II. 



OF CIVIL ACTIONS. 



TITLE L Or thur roRM. 

IL Or THB TiMB or ooiaaNciKO thbm. 

ni. Or THE PARTIK8. 

ly. Or TBI PL&CB or TBUL. 

V. Or THB MAmiBR or COlCMBXCOfO THm. 

TI. Or THB PLBADINOSL 

Ylf. Or THR PK0TI8I0NAL KBMBDIES. 

Till. Or THB TRIAL AMD JUOOMBNT. 

IX. Or THB BXBCDTIOM OT THB JUDOIODIT. 

X. Or THB 0OST& 

XL Or APPBALS. 

XII. Or THB MI80BLLANB0US PBOCBKDIMGB. 

XIII. AOTIOMa IX PARTIOnLAR 0A8B8. 

XIY. PROVISIONB RBLATIMO TO BXISTIKO SUm. 

XY. GbXBRAL P80VISI0N& 



TITLE I. 



Fo^in, of Civil AcHont, 

BactiON 69. Distinction between actions at law and Bults In equity abolished. 

70. Parties, how designated. 

71. Actions on judgments. 
78. Feigned issues abolished. 



§ 69. [62.] (Am'd 1849.) Distinctiozi between actions at 
law and suits in equity abolished. 

The distinction between actions at law and suits in equity, and the 
forms of all such actions and suits, heretofore existing, are abolished ; 
and there shall be in this State, hereafter, but one form of action for 
tbe enforcement or protection of private rights and the redress of 
priyate wrongs, which shall be denominated a ciyil action. 

§ 70. [63.] (Am'd 1849.) Parties, how designated. 
In such action, the party complaining shall be known as the plain- 
tiff, and the adyerse party as the defendant. 
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§ 71. [64.] Actions on judgments. 

No action shall be brought upon .a judgment rendered in any court 
of this State, except a court of a justice of the peace, between the same 
parties, without leave of the court for good cause shown, on notice to 
the adverse party ; and no action on a judgment rendered by a justice 
of the peace shall be brought in the same county within five years 
after its rendition, except in case of his death, resignation, incapacity 
to act, or removal from the county, or that the process was not per> 
sonally served on the defendant, or on all the defendants, or in case of 
the death of some of the parties, or where the docket or record of 
such judgment is or shall have been lost or destroyed. 

§ 73. [65.] Existing suits. Feigned issues abolished. 

Feigned issues are abolished ; and instead thereof, in the cases 
where the power now exists to order a feigned issue, or when a ques- 
tion of fact, not put in issue by the pleadings, is to be tried by a jury, 
an order for the trial may be made, stating distinctly and plainly the 
question of fact to be tried ; and such ordec shall be the only author- 
ity necessary for a trial. 



TITLE II. 

Time of Commencing Civil Actions, 

Chafter L Actions generally. 

II. For the recovery of real property. 

III. Other than for the recovery of real property. 

IV. General provisions. 

CHAPTER I 

Time of commencing Actions in genei'at. 

Section 78. Repeal of existing limitations. 

74. Time for commencing actions, &c 

% 73. [66.] (Am'd 1849.) Bepeal of existing limitations. 
The provisions contained in the chapter of the revised statutes, 
entitled " Of actions and the times of commencing them/' are repealed. 
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Bud (be proviaioits of this title are snbatitnted In their stead. This 
title Bhsll Bot extend to actiona already commenced, or t« casea iriiere 
the right of action has alrendy accrued ; but the statntea now in fcrce 
aball be eppljcable to euch Cases, according to the subject of the OOtdon, 
and without regard to the form. 

§74. [6T,] (Ain'd 1849, 1861.) Period of limitation, an- 
■wer, &c. 

Civil actions can only be commenced wilhin the periods prescribed 
in this title, after the CBUse of action bIibU have accrued, except where. 
In specisl cases, a different limitation ia prescribed by statute, and in 
the cases meotioDed in section seven ty-threc. 

Bat the objection that the action was not commenced within the 
time limited, cun only be talten by answer. 



I 

^^B limt of commencmg Actioni for the rescvert) of Beat Property. 



V IS. When the people will not lue, 

■ctlcipe hy the pei^e or their tcuteu to be brmitht Tllbtn 
enly jemn. 
wllhUi Iwentr jeare. whan noceiiatr. 



i 



Eiiiined. Occup&Uaa, wben deemed under legal 



GL OdoupbUod i 



gnmu nnder dlsabilltj'. 



§ 75. Wten the people will not aue. 

The people of this State will not bob any person for or in respaot I 
to BDj teal property, or the issues or profits thereof, by reaac 
right or title of the people to the some, nnless, 

1. Such tight or title shall have accrued within forty years befoM I 
IT action or other proceeding for the same shall be commenced ; 

s« 
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^^^B S. The people, or those from whom they cl&li 
^^^Bfae reatB and profits of such real property, 
l^^within the apaoB of forty yeora. 

§ T6. Wlien action cannot be brought by grantee 
i^^^the State. 

^^^L So action shall be brought for, or in respect tn, real properly, by 
^^^bny person claiming by virtue of letters pateot or grants fruDi the peo- 
^^^pe of thie State, nnlees the same might have been commenced by the 
^^^Keople, as herein specified, in case such piitent or grant lifld not been 
^^^BtBaed or made. 

I^^P % 77. Wben actions by the people or their granteee to be 
"1' brougtit withiji twenty years. 

When letters patent or grants of real property shall have been 
nnde by the people of this State, and the same shall be de- 
dared void by the determination of a competent court, reniJered upon. 
n allegation of a fraudulent BVggeBtJOQ, or coDcealment, or farfeitore, 
0* mistake, or ignorance of a materitil fact, or wrongful detaining, or 
mefective title, in such case an action for the recovery of Ibe premiaei 
o ooDveyed may be brought eitber by the people of this State, or by 
Kny subsequent patentee or grantee of the Bams premises, his heirs or 
BttHsigns, within twenty years after sai;h determination was made, but 
}t after that period. 

g 7§. Beizin within twenty years, wben necessary. 

Kq action for tJie recovery of real property, or for the recovery of 

' the poflBcaaion thereof, shall he maintained, unless it appear Ihat thB 

plaintiff, bis Riicf stor, predecessor or grantor was seized or posaeaaed 

of the premises in qnestion within twenty years before the a 

it of such action. 



^k^ST) 



1 ms 



79. Seizin within twenty years, when necessary in 

~~ (» defenoe founded on title. 

tion or defence to an action founded upon the title 
to real property, or to reals or services out of the aame, aliall be 
effectnal, unless it appear that the person prosecuting tbe action or 
mating the defence, or andac whose tjtte tbe action is prosecuted of 
tJiB defence is made, or the ancestor, predecessor or grantor of snch 
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person, was seized or possessed of the premises in question within 
twenty years before the committing of the act in respect to which such 
action is prosecuted or defence made. 

§ SO. Action after entry or right of entry. 

No entry upon real estate shall be deemed sufficient, or valid as a 
claim, unless an action be commenced thereupon within one year after 
the making of such entry, and within twenty years from the time when 
the right to make such entry descended or accrued. 

§ 81. Possession presumed. Occupation, when deemed 
under legal title. 

In every action for the recovery of real property, or the possession 
thereof, the person establishing a legal title to the premises shall be 
presumed to have been possessed thereof within the time required by 
law ; and the occupation of such premises by any other person shall 
be deemed to have been under and in subordination to the legal title, 
unless it appear that such premises have been held and possessed ad- 
versely to such legal title for twenty years before the commencement 
of such action. 

§ 8d. Occupation under written instrument. 

Whenever it shall appear that the occupant, or those under whom 
he claims, entered into the possession of premises under cki n of title, 
exclusive of any other right, founding such claim upon a written in- 
strument, as being a conveyance of the premises in question, or upon 
the decree or judgment of a competent court, and that there has been 
a continued occupation and possession of the premises included in 
such instrument, decree or judgment, or of some part of such premises, 
under such claim, for twenty years — the premises so included shall be 
deemed to have been held adversely ; except that where the premises 
80 included consist of a tract divided into lots, the possession of one 
lot shall not be deemed a possession of any other lot of the same 
tract. 

§ 83. Adverse possession. 

For the purpose of constituting an adverse possession, by any per- 
son claiming a title founded upon a written instrument or & yoA^oi^'^ 
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r 

^^■jpr decree, land tiutll be deemed to have been poaf«seed and o 
^^^nn the folEowing cases: 

^^^1 1. Where it has been usually caltlvated or improved; 
^^H 2. Vf here it )is8 been protected b; a substuntial IncloEure; 
^^^P S. Where, although not induced, it has been used for the eapg 
^^B. hel or of fencing timber, for the puiposes of hoebandT;, or the f 
' nary use of the occupant; 

4. Wltere a known farm or a single lot haa been partlif Impr 
tlie portioD of socb farm or lot tliat maj have been lelt not dea 
I not inctufled, according to the usual course and cofitom of the ai 
anlry, shall bi; deemed to huve been occnpied for the bi 
le as the part improved and cuJttTaled. 

g 84. Premises actuallr occupied held advenely. 

Where it shall appear that Ib^re bos htea on actual continue4|| 
Mpation of premises, under a claim of title, exclusive of any 

: not founded upon a written instnimcnt or s jtld^mant orfl 
premiaea so actually occupied, and no other, ahall be d 
K'to havo been held adTersely. 

§ 83. Adverse poaseeBioii under claim not 'vnitten. 

For the purpose of eouEtitutins; nn adverse posseEsion, by a 
claiming title not fouDiiBd upon a written inalrument or a jadgnu 
decree, land shall be deemed to have been possessed and occupfojw 
the following cases only: 

1. Where it has been protected by a suhatantifll inclosore; 
I 2. Where it has been usually cultivated or impmvod. 

I § 86. KeUtioQ of landlord &nd teaant. 

I Whenever the relation of landlord and («nant shall havo 
between any pcruins, the poeecsslou of the tenant shall be deemed tha 
posaeesion of the landlord, Dntil the expiration of twenty yeara IVmh 
the termination of the tenancy ; or, where there has been no written 
lease, until the expiration of twenty years from the time of the UbI: 
payment of rent, notwithstanding that such tenant may have acquired 
another title, or may have claimed to hold adversely to his landlord. 
But BDch presomptiooa shall not be made after the periods hereiii lint- 
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§ 87. Descent cast. 

The right of a person to the possession of any real property shall 
not be impaired or affected by a descent being cast in consequence of 
the death of a person in possession of such property. 

§ 8§. Persons under disabilities. 

If a person entitled to commence any action for the recovery of 
real property, or to make an entry or defence founded on the title to 
real property, or to rents or seryices out of the same, be, at the time 
such title shall first descend or accrue, either — 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

8. Imprisoned on a criminal charge, or in execution upon convic- 
tion of a criminal offence for a term less than for life ; or, 

4. A married woman ; 

the time during which such disability shall continue shall not be 
deemed any portion of the time in this chapter limited for the com- 
mencement of such action, or the making of such entry or defence; 
but such action may be commenced, or entry or defence made, alfter 
the period of twenty years, and within ten years after the disability 
shall cease, or after the death of the person entitled who shall die 
under such disability ; but such action shall not be commenced, or en- 
try or defence made, after that period. 



CHAPTER m. 

2%me of covnmeneing Actions other than for the recovery of Heal 

Property, 



Bacnoir 80. 


Limitatioii prescribed. 


90. 


Twenty yean. 


01. 


Fix years. 


03. 


Three years. 


08. 


Two years. 


04. 


One year. 


06. 


Action upon a current account. 


08. 


Action for penalties. 


07. 


Action for other relief. 


08. 


Action by the people. 



§ 99. [69.] (Am'd 1849.) Periods Of limitation prescribed. 
The periods prescribed in section seyentyfour for the commence- 
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mept of actions other than for the recovery of real property shall be 
as follows : 

§ 90. [VO.] (AmM 1849.) Twenty years. 

Within twenty years: 

1. An action upon a judgment or decree of any court of the 
United States, or of any State or Territory within the United States. 

2. An action Upon a sealed instrument. 

§ 91. [71.] (Am*d 1849.) Six years. 
Within six years : 

1. An action upon a contract, obligation or liability, express or im- 
plied, excepting those mentioned in section ninety. 

2. An action upon a liability created by statute, other than a pen- 
alty or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining, or injuring any goods or chat- 
tels, includirtg actions for the specific recovery of personal property. 

5. An action for criminal conversation, or for any other injury to 
the person or rights of another, not arising on contract, and not here- 
inafter enumerated. 

6. An action for relief on the ground of fraud, in cases which 
heretofore were solely cognizable by the court of chancery, the cause 
of action in such case not to be deemed to have accrued until the 
discovery, by the aggrieved party, of the facts constituting the 
fraud. 

§ 92. [72.] (Am'd 1849.) Three years. 
Within three years : 

1. An action against a sheriff, coroner, or constable, upon a liabil- 
ity incurred by the doing of an act in his official capacity, and in vir- 
tue of his office, or by the omission of an official duty, including the 
non-payment of money collected upon an execution. But this section 
shall not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, wher'fe the 
action is given to the party aggrieved, or to such party and the people 
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of this State, except where the statute imposing it prescribes a differ- 
ent limitation. 

§93, [73.] Two years. 
Within two years : 

1. An action for libel, slnnder, assault, battery, or false imprison- 
ment. 

2. An action upon a statute, for a forfeiture or penalty to the 
people of this State. 

§ 94, [Y4.] One year. 
"Within one year : 

1. An action against a sheriff or other officer, for the escape of a 
prisoner arrested or imprisoned on civil process. 

§ 95. [75.] (Am'd 1849.) Action upon a current account. 

In an action bri.ught to recover a balance due upon a mutual, open, 
and current account, where there have been reciprocal demands be- 
tween the parties, the cause of action shall be deemed to have accrued 
from the time of the last item proved in the account on either side. 

§ 96. [76.] Actions for penalties, &c. 

An action upon a statute, for a penalty or forfeiture given in whole 
or in part to any person who will prosecute for the same, must be com- 
menced within one year after the commission of the offence ; and if 
the action be not commenced within the year by a private party, it 
may be commenced within two years thereafter in behalf of the people 
of this State, by the attorney-general, or the district attorney of the 
county where the offence was committed. 

§ 97. [11.] Actions for other relief. 

An action for relief not hereinbefore provided for must be com- 
menced within ten years after the cause of action shall have accrued. 

§ 98. [IS.] (Am'd 1849.) Actions by the people. 

The limitations prescribed in this chapter shall apply to actions 
brought in the name of the people of this State, or for their benefit, 
in the same manner as to actions by private parties. 



r 
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CHAPTER IV. 



I 



SBCnoN EH. Wben ictlitn 



no. [^ 



ixcepUon ss Id PEnsn nnder dIaBbllillH. 

Vhere JudnJifiDt reverfled. 

Il»y of »eUon by lnJi"'=<'™T '"^ 

lluMUt; nun Fxlil iibeii rlgbt accncd. 



■0.] (AiD-d 18' 

sad. 



, 1851, 1S67.) When action dea 



imEDced aa to each 
Ib served on him, or on a. co-dereadant, 
oQierwIse united in interest with blm. 
action IB deemed oquivalent 



An attempt i 



thereof within the 



aning of this title, when the 
that it sliall be actually served t' 
county in which the defendants c 
or, if a corporalioo be defeodont, 
county in wliich sueh corporation 
general hnaineEa waa transacted, 
transacUon of bnsineaa. 



is dellTered with the intent 
the sheriff or other officer of the 
one of them usaally or lost resided; 
J) the ahei^ff or other officer of Uie 
was established by law, or where iti 
or where it liept an office for the 



§ lOO. [80.] (Am'd 1849, 1851, 1867.) Eiception, defend- 
ant out of State. 

If. when the caose of action shall accrue against any person, ha 
shall be out of the State, gnch acCiun may be commenced within the 
terms herein respeetiTelj limited, after the return of such person into 
this State ; and if, after such cause of action shall hare accrued, such 
person shall depart from and reside out of tliis State, or remain con- 
tinuously absent therefrom fur the space of one year it more, the time 
of his absence shall not be deemed or token aa an; part of the U 
limited for the commencement of such action. 



• theUma j 
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§101. [81.] ( Am' d 1849, 1851, 1852.) Exceptions, persons 
under disabilities. 

If a person entitled to bring an action mentioned in the last chap- 
ter, except for a penalty or forfeiture, or against a sheriff or other oflS- 
cer, for an escape, be at the time the cause of action accrued, either, 

1. AVithin the age of twenty-one years; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge; or, in execution under the 
sentence of a criminal court, for a term less than his natural life ; or, 

4. A married woman ; 

the time of such disability is not a part of the time limited for the 
commencement of the action ; except that the period within which the 
action must be brought cannot be extended more than five years by 
any such disability, except infancy; nor can it be so extended in any 
case longer than one year after the disability ceases. 

§ 102. [82.] (Am'd 1849.) Death of person entitled before 
limitation expires. 

If a person entitled to bring an action die before the expiration of 
the time limited for the commencement thereof, and the cause of action 
survive, an action may be commenced by his representatives, after the 
expiration of that time, and within one year from his death. If a per- 
son against whom an action may be brought die before the expiration 
of the time limited for the commencement thereof, and the cause of 
action survive, an action may be commenced against his executors or 
administrator aft^r the expiration of that time, and within one year 
after the issuing of letters testamentary or of administration. 

§ 103. [88.] Actions by aliens. 

When a person shall be an alien subject or citizen of a country at 
war with the United States, the time of the continuance of the war 
shall not be part of the period limited for the commencement of the 
action. 

§104. [84.] (Am'd 1863.) Where judgment reversed. 

If an action shall be commenced within the time prescribed there- 
for, and a judgment therein be reversed on appeal, the plaintiff, or, if 
he die and the cause of action survive, his heirs or representatives, 
may conomence a new action within one year after the reversal 



^ 



I 



§ 105. [85.] (Am'd 1849.) Time of stay bjr u^tmetion, &c. 

When the conimeDcemeDt of an action shal! be stayed bj Iigupo- 
oa or atatntorf prahibition, tbe time orthe coatiuaance of the lnjnno- 
tion or prohibitiaa shall nul be part of thtt titue limited for tlis eom- 
niMiueincat uf the action. 

g lOe, [86.] Disability must exist when right of actioB 
accrued. 

No person shall nvail himaclf of a, dUnbilitj, OnleBH it existed when 
kis riglit of action accrued. 

g lOr. [87.] (Am'd 1819.) Where eeveral dieabilities, all 
must be removed. 

When two or more disabilities shall □o.uxiat at tbe time the right 
I of action accmes, the limitation shall oot attach nctU thuy all be re- 
I moved. 

^ 10§. [88.] Tbis title not applicable to bills, &o., of cor- 
porations, or to bank notes. 

This title shall not affect actiana to enforce the payment of bills, 
notes, or otber eTidences of debt, isaued by moneyed eurporations, oi 
iasned or pnt in circulaUou as money. 

g 109. [8fl.] (Am'd 1849.) Nor to actions airainst direct- 
ors, &c., of moneyed corporatioos or banking associations. 
laimitation in sucb cases prescribed. 

This title shall not affect actioas against directors or stockholders 
of a moneyed corporation, or bnnking associations, to recover a pen- 
alty or forfeiture imposed, or to enforce a liability created by law; bat 
anoli actions must be brought within sin years after the discovery, by 
the aggrieved party, of the facta upoo which the penalty or forfeiture 
attached, or the liabiUty was created. 

g 110. [90.] (Am'd 1B49.) Acknowledifment or new prom- 
ise must be made in writing'. 

o acknowledgment or promise shall be sufficient evidence of a new 
or continuing contract., whereby to tales the CLse out of the operation 
of this title, onlesg the same be contained in some writing signed by 
the party to be charged thereby ; but this section shall a 
effect of any payment of principal or interest. 
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Farllti to Civil Aelioni. 



SBcnoH IIU Party lb Int^ 
113. AMlgnnwpto 
lis. Aollaaibyci 




}, ic Interplt 



g 111. t91.] (Am'd 1849, 1851,1862. 1866.) Action to be by 

party in interest. Action by grantee of lajid lield ad- 

Everj action must be prosecuted tn the name of tbe real ptixty fn. 
idteroat, except as othorwiso provided in eeotion one hundred and 
thirteen ; bat this Hection shill not b? deemed to authcirizo the Bssi^- 
ment of a thing in action not arising out of contract. But an action 
may be mnintuined by a grantee of land in the name of a grantor, or 
hlfl or her heirs or legal reprcsentativca, when tlie grant or grantg are 
Toid by reason of the actual possession ot a person cluiiniag under B 
title adverse to that of the grantor at the time of the duliverj of the 
grant, and the plaintiff shall bu allowed to prove the facta to bring the 
case within this proyiBion. 

gll2. [»2.] (Am'd 1B4».) Aseignment of tiling in action. J 

Id the cose of an asslgnoient of a thing in action, the action by tll«*l 
nsnf^nee siiall be without prejudice to any set-olF or other dcfenoo 
existing at the time of, or before notice of. the assignment; but this 
section ahall not apply to a negotiable promissory note or bill of ex- 
uhau^, transferred iu good fiiitii, and upon good cunsideration, befora 

g 113. [as.] (Am'd ISBl.) Action by executor, trustee, ftOid 

An executor or administrator, a trustee of an express trust, or ■ 
person eipresaly authorized by statute, may sue, without joining with 
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him the person foF whose benefit the sction ia prosecated. 

express trust, withio the meaaiDg of this Bectloo, flhall be 
stmed to include a perfloa nith whom or iu whose aoi 
made for the beuefit of UBOthur. 

g 114. [04.] (AmM 1851, 1857.) Action by and asainBt a 
married woman. 

When a mnrried woman ia a party, her huabaiiil must be joined 
■with her. except that, 

I. When the action concems her aepBrato property, she may aoe 
alone; 

B. When the actloa is between herself sod her husband, sh6 may 
sue or bo sued slaae. 

And JD no esse need she prosecute or defend by a gnnrdinn or neit 
fiiend. 

§ 115. [an.l (Am'd 1849.) Infiint to appear by g^iarctian. . 

When an infaiit is a party, be must appear by guardian, nbo BUf 
be appointed by the cuurt iu which the action is prosecuted, or by * 
judge thereof, or a county judge. 

S 116. [36.1 (Am'd 1851,1852, 1862, 1863, 1865.) Appoint- 
ment of guardian. 

The guariiian shall be appointed 83 follows : 

1. When the infunt is pliuutiff, upon the application of the infant, 
]f he be of the age of fourteen years; or. If under that age, upon the 
applicatiun of bis general or testamentary guardian, if be bas any, or 
of areiative or friend of the infant; if made by a relative or friend of 
an infant, notice thereof must iirst be given to aucb guardian, if he has 
one; if he has none, then to the person with whom such infant re- 

a. WhoQ the infint is defendnnt, npon the application of the in&n^ 
if he be of the age of fourteen years, and apply within tweaty days 
after acrviee of the sumanms. If he be under the age of fourtaen, or 
neglect so to apply, then npon the appllcnlion of any other party to itui 
sction, or of a relative or friend of the infant, after notice of euch ap- 
plieation bein^ first given to tho general or testamentary guardian of 
such infant, if he has one i^ithin this Stat« ; if ha has none, then te tbe 
infant himself if ovcF fourteen years of age, and within tlie State; ol, 
if imder that age, and witliiu the State, to the person with whom svch 
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infoot reeideB. And in actions for tiio partition of real property, < 
fur the foreclusare of n morlgajro or other initrumCDt, wheD an infant 
defanduit reeidea ant of this State, or is tcmpurarily absent therefrom, 
the plaintiff mny a[ipty to the conrt in which the actioo la pending, at M 
any specini term thereof, oiid will be entitled to an order ded^Btlng' | 
some Baitablo porBon to be the guardian for tlie infunt-defandant 
the purposes of the action, unleea the iufnQt-defendaut, or some or 
lliH behalf, within a nnniber of days after Uie Berviee of a copy ol 
order, wliich number of days sliall be in the said order HpeoiSed, Bholl 
procnre to be appointed a gnardian for the snid infant, atid the cuuit 
efaatl give special directions in the order for tlie manner of the BorviiMi a 
thereof, whitli may bo Dpon the infant. 

And In case an infnnt-ilefendaQt haTing an intereet in the event of 
the action Ehall reside is any State with which there shall n 
regular communication by mail, on euth fact satisfactorily appearing 
to the court, the court may appoint a guardian ad litem, for Buch absent 
infant party, for the parpose of protectiug the right of snch infant in 
said action, and on such gaardian ad litfm, process, pleadings and no- 
tices in the action may be served in the like manner aa upon a party 
residing in ttiia State. 

g 1 17. [97.] Who to be plaintifli. 

All persons having an interest iu the subject of the action, and in 
obtainiog the relief demanded, may be joined aa piuiiitiffa, oicept (a 
otherwise provided in this title. 

g 118. [98.] (Am'd 1849, 1867.) Wbo to be defendant. 

Any person may be made a defendant who has or elaims an intcr- 
Mt io the controversy adverse to the plaintiff, or who is a neceasary 
party to a complete determin alios or settlement of the questions in- 
VDived therein ; and iu an action to recover the possesaion of real 
estate, the landlord and tenant thereof may be joined as defendants; 
and any person claiming title or a right of possession to real estate 
may be made parties plaintiff or defendant, as the case may require, 
to any each action. 

g lis. [99.) (Am'd 1849.) FartieB to be joined, &c. 

Of the parties to the action, those who are united in interest mi 
be joined as plaintiffs or defendants; )mt if the consent of any c 
who sboldd have been juincil as piaintiff cannot be obtained, he m 






i 




I ba made a defendanl, the reason thereof baing stated Id the a 
ind irhen the qnestion ia t 

perauDB, or when the partiea are very DDmeroaa and it may be i| 
ticable lo bring thetn all before the court, 01 
defend for the benefit of the whole. 

g ISO. [too.] Parties to bilU and notes, &c. 

Person B Eercrally liable apoD tbe aame obligation orin 
Including; the parties to bi U of excbatig^ and promlasnrj i 

' ftoy of Lhem, be included ii 
the plain lis 

§ 131. [1(H.] {Am'd la 
tion when not to abate. 

Ho action shall abate by the death, marriage, of other diaabiUtj 
a party, or by the transfer af any interest therein, if the 
ion snrvlVH or continue. In case of deotb. marrlsge, or other dia- 
■bility of a party, tho court, on motion, at any time within one jeu 
thereafter, or afterwards on a supplemental complaint, may allow tha 
BctioD to be continuod by or against hia reprcBcntalire o 
in interest. In case of any other transfer of ii 
ba conlinned in the name of the origina] party, or the court I 
allow the person to whom the transfer is maile to be substitated it 

After a Terdict shall be rendered in any ac 
action shall not abate by the death of any party, but the case shall 
proceed thereafter in the si 
I now snrTiTeB by law. 

t any time after the death, marriage, or other disability of the 

party plaintiff, the court in which an actloa is pending, upon notice to 

Buch persons as it may direct, and upon application of any person 

Bg-rieved. may, in its discretion, order thot the action be deemed 

I abated, nnleas the same be continued by the proper partiea, within a 

me to be fixed by the court, not less than six months nor exceeding 

le year from the granting of the order. 

g 133. [102.] (Am'd 1H49, iB.tl.) Court may determine 
ContrOTOrajr, &c. Interpleader. 

36 court may determine any controversy between the pariiee 
before it, when it can be done without prejudice to the rightsof others. 
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or by Baving; their rights ; bot when a complete detarmiEBdon of tha i 
coDtroTcrey cannot be had without the presanca of other partloB, tha 
coart mDBt caore thom to ba brought in. And wlicD, in iid action for 
the recovery of real or pereonnl property, a porsoa not a party to 
tha BCtion. but Ijavlng an intereat in tha subject thereof, makes appli- 
cation to the conrt to be made a party, it may order him to be 
brought in by the proper amendment. 

A defendant against whom an action ia pending upon a contract, or 
for specific, real, or psrsonal property, may at any time baforB 
anewer, upon affidavit that a person not a party to the action, and 
irithaut collusion with liim, makes ngninst him a demand for tha 
aame deht or property, upon due notice to such person and the ad- 
Terae party, apply to tlie ctjurt for an order to substitute such person 
In his pinca, nnd dUchaT^e him from liability lo either party, on hU 
depositing in court the amount of the dcht, or delivering the prop- 
erty or its Tnlne to such person as the Court may direct; and the 
court may, in ita discretion, make the order. 



Of the Ptact of Trial of Civil Jcb 



IK. CIuiDelng plBce dF trill. 

g 133. [103.] (Am'd 1S49.) Actions to be tried when i 

sutyect-matter situated. 

Actions for tbe following causes must be Irled in the county lit I 
which the subject of tbe action, or some part thereof, is situated, eub- 1 
jeot to the power of the court to change the place of trial, in tt 
provided by Gtatule : 

1. For the recovery of real property, or of an estate'or interest I 
therein, or for the determination in any form of Buch right or interest, J 
nnd for injuries to real property ; 

2. For the partition of real property; 
S. For the focecloanre of a mortgage of real property ; 
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property distrained for 



distrained Tor n^ I 



MD.) Actions to be tried -where 

Actions for the follDwing causes must be tried in tliv county whero 
tiie cau^, or some part thereof, arose, subject to the lilie powar of 
the court to chaogs tha place of trial, in tbe caeea provided by stat- 

1. For the recovery of a penalty or forfeiture impOHed by stdtnte, 
except that, nben it is imposed for an offeace committed on a Ube, 
river, or other atream of water, situated in two or more countLea, the 
Bctiou may be brought in any county bordering on such lake, river, 
or Etrcam, and opposite to the place irhere the offence waa com- 
mitted : 

2. A^ainet a public officer, or person specially appointed to exe- 
cute his duties, fur an act done by lilm in virtue of bis office, or 
against a person who, by hia eommaad or in his aid, abull do aojrUiing 
touching the duties of such officer. 

g 135. [lOS.] Action to be tried wbere parties reeide. 

In all other csaes tbe action shall be tried in the county in which 
the partiee, or any of them, shuli reside at the commencement of the 
a:ti0H ; or, if none of the partiea shall reside in the Btnte, the same 
may be tried in any county which the plaintiff shall doai^oto in hia 
complaint, anbject, however, to the power of the court to chauga the 
pUce of trial, in the esses provided by statute. 

g 136. [lOe.] (Am'd I8E1.) Change of pla«e of trial. 

If the county designated for that pnrpoae in the complaint be not 
the proper coanty, the action may, notwithstandicg, bo tried thereto, 
nnlesB the defendant, before the time for aaawering expire, demand in 
writing that the trial be had in the proper county, and tbe place of 
trial be therenpou changed bj consent of parties, or hy order of the 
court, as is provided in this section. 

The court may change tlie place of trial in the following caaes: 
1. When the county designated for that purpose in the comphitnt 
ia not the proper coimty; 
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2. When there is reason to believe that an impartia' trial cannot 
be had therein ; 

8. When the convenience of witnesses and the ends of justice 
would be promoted by the change. 

When the place of trial is changed, all other proceedings shall be 
had in the county to which the place of trial is changed, unless other- 
wise provided by the consent of the parties, in writing, duly filed, or 
order of the court ; and the papers shall be filed or transferred ac- 
cordingly. 



TITLE V. 

Manner of Commencing Civil Actions, 

Sbctiok 127. Actions, bow commenced. 

128. Summons, requisites ot- 

129. Notice to be inserted in stimmons. 

180. Ciomplaint need not be served with summons. 

181. Defendant unreasonably defending. 

182. Notice of lis pendens. 
188. Service of summons. 

184. Return of summons. 
186. Publication of summons. 

186. Proceedings when part only of defendants served — ^partners. 
18t. When- service by publication complete. 

185. Proof of service. 

139. When jurisdiction of action acquired. 

§ 127. [t06.] Actions, how commenced. 

Civil actions in the courts of record of this State shaU be com- 
menced by the service of a summons. 

§ 128. [iOI.] Summons, reqmsites of. 

The summons shall be subscribed by the plaintift" or his attorney, 
and directed to the defendant, and shall require tim to answer the 
complaint, and serve a copy of his answer on the person whose name 
is subscribed to the summons, at a place within the State, to be there- 
in specified, in which there is a post-office, within twenty days after 
the service of the summons, exclusive of the day of service, 

§ 129. [108.] (Am*d 1849.) Notice to be inserted in siun- 
mons. 

The ]^laintiff shall also insert in the summons a notice, ip substance 
as foUdws : 

1. In an actton arising on contract, for the recovery of money 

4 
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only, that he will Ube Judgment for a Bum specified lliereiii, 
defendant fail to anawer tbu complaint, in twenty days aPlar thed 
of the Bummona. 

2. In other nctiona, that if the defendant Bhall fail to answer the 
cdmplaint within twenty daya after aerrice of the Bummons. the 
plaintiff will apply to the court fur the relief demanded in the oom- 

g 130. [109.] (Am'd 1849. lesi.) Service of complaint. 

A copy of the complaint need not be served wilh Iho aummona. 
In Buch case, the aummona must atatc where the complaint is or wiU 
he filed ; and if the defendant, within twenty duya thereafter, catuea 
notice of appearance to be givBD, and, in person or by attomey, 
demands, in writing, a copy of the complaint, apecifying a place within 
the State where it may be served, a copy thereof mast, within twenty 
daya thereafter, be served accordingly ; and after such service, the 
defendant has twenty daya to answer; but only one copy need be 
serred on the same attorney. 

g 131. [110.] (Am'd 1851,) Notice of no personal claim. 

In the case of a defendant against whom no personal claim is 
made, the plaintiff may deliver to such defendant, with the aummona, 
a notice aubacribcd by the plaintiff or hia attorney, setting forth the 
general abject of the action, a brief description of the property 
■fiWted by it, if It affeeto specific real or personal property, and that 
no peraonal claim is mode against snch defendant, in which caae no 
eopy of the complunt need be served on such defendant, uoleaa witiiln 
the time for anawering he shall, in writing, demand the same. If a 
defendant on whom such notice is served unruaaonably defend the 
action, he shall pay costs to the plaintiff. 

glSa. [111.] (Am'd 1840, 1851,1857, 1868, 1862, 1866.) Notice 
of lis pendens. 

In an action affecting the title to real property, the plaintiff, at the 
ttme of filinij the complaint, or at any time afterwards, or whenerer a 
warrant of attachmeut, under chapter foop of title acvcn, part second, 
of this Cude, Bhall be isauud. or at any time alterwarda, the phdntiff, 
or a defendant when he sets up an afBrmative cause of action in Ui 
answer and demands snhatantivo relief, at the time of tiling bis answ^^H 
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or at any time ■flenrardB, if the same be iiit«iided toaffvct real csUtu, 
may file with the clerk of each coonty '.a nhiih the property ia 
*ted a notic? of the pondenc; of the action, contaiDing llie DsmeBof Uu 
partreB, the object of the »clion, and the description of the property I 
in that coant; effected Ihcreb;; and if the action be for the fi 
closare of ■ mortj^age, sui?h notice most be filed twenty dajs before 
judgment, and mmt contain the date of the mortgage, the parties 
tiiereto, and the time and place of recording the same. From the i 
of liliag only shall the pendency of tbe action be constrnciive notice 
to B purchnscr or incumbrancer of the property affected thereby ; and 
every person whose conveyance or incumbrance is eubscqiienti; exe- 
cuted or snbBeqnently recorded, shnll be deemed b aubseqnent pnr- 
cIuBor or incumbrancer, and ahall lie bound by all proceedings taken 
after the filing of ancb notice, to the snme extent as if be were made 
a party to the action. For the pnrpoaea of this section, bd action shall 
be deemed lobe pending from tbe time of filing snch notii^e; provided. 
bowerer, that auch notice shall be of no btbII unless it shall be fol- 
lowed by the first pnblioation of the summonB on an order therefor, or 
by the personnl service theroof on a defendant within sixty days alter 
such filing. And the conrt in which the sai<l a:'tion wss commenced 
may, in its discretion, at any Lime after Qie action shall be settled, dis- 
oontinoed, or abated, aa ia provided in section number one hundred 
and Iwenty-ODO, on upplication of any person a^ricved, and on good 
cause shown, and oil hu h notice as ehall be directed or approved by 
tbe court, order the notice anthorizuil by this ecction to be lancelcd of 
peeord by the cleric of aoy county in whose office ihe same may have i 
been filed or recorded ; anil snch cancellation shall be made by an 1d- 
dorsement to that effect on the margin of the record, which shall refer 
to the order, and fur which the clerk ahall be entitled to a fee of twenty. 
five cents. 

§ 133. [1 12.] SttnunonB, by -whom aerved. 

The snmiQOns may be served by the sheriff of the county whero 
tliB defendant may be found, or by any other person not a party to the 
action. The service shall be made, and the summons returned with 
proof of the service to the person whose name ia subBcribed thereto, 
with all reasonable diligence. Tbe person subscribing the summon* 1 
jiiay, at his option, by an indorsement on the summons, fii a time tat -J 
the service thereof, niid the service shall then bo made acoordiagly. 
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§ IM. [113.] (Am'd 1849. 1861, 18BH.) SenrieB of «i 

Tbe summons shnll be served by dellverliig a copy thereof ■ 

1. If the intt be Bg^nst a eorpor&tton, t« the preddest 01 
head of ths corporatJan. secretary, cashier, treasarer, b d 
mining agent tbereof ; but ancli fiarvico Mo be made in ri 
foreign eorporalion only whpu it has property within this State, or ibi ' 
dLnee of action nrode therein, or where such service sliell be mtda 
within this State personally upon the preflident, treaiurer, or secretary 
thereof. 

% If against a minor nnder the age of fourteen years, to nudi 
minor peraoually, and alao to hia father, mother, or guardian; or, tf 
there be none within the State, then to any person having the oore sod 
control of eucli minor, or with whom ho shall reside, or in whose 
service he shall be employed. 

3, If against a person judicially declared to be of unsound mind, 
or incapable of conducting his own aJTuirs in consequence of habitiud 
dmnkenuess, and fur whom a committee lias been appointed, to K 
committee and to the defeodiint personally. 

4. In all other cases, to the defendant persoaally, 

§ 135. [114.] (Ain'd 1S49, ISfil. 1868, 1860.) Service by pub- 
licatioit. — Form of aumniDna. 

Where the person on wliom the serrice of tlie summouB is to be 
made cannot, after due diligence, be found wilhln the State, and that 
fact appears by affidavit to the satistiietion of the court or a jndgo 
thereof, ur of the county judge of the county where the trial is t 
had, and it in like manner appears that a cause of action exists Bgainst 
the defendant in respect to whom the service is to be made, or that he 
is a proper party to an action relatiuj; to real property iu this State, 
such coart or judge may grant an order that tlie service be made by 
tlie publication of a smnmons in either of the following ci 

1. Where the defendant is a foreign corporation, hits property 
within the State, or the cause of action arose therein; 

2. Where the defendant, being a resident of this State, has de- 
parted therefrom, with intent to defraud ilia creditors, or to avoid Uie 

ir keeps himself concealed therein with Hiett 
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8. Where he is not a resident of this State, but has property 
therein, and the court has jurisdiction of the subject of the action ; 

4. Where the subject of the action is real or personal property in 
this State, and the defendant has or claims a lien or interest, actual 
OP contingent, therein, or the relief demanded consists wholly or 
partly in excluding the defendant from any interest or lien therein ; 

5. Where the action is for divorce, in the cases prescribed by 
law. 

The order must direct the publication to be made in two news- 
papers to be designated as most likely to give notice to the person to 
be served, and for such length of time as may be deemed reasonable, 
not less than once a week for six weeks. In case of pul>lication, the 
court or judge must also direct a copy of the summons and complaint 
to be forthwith deposited in the post-office, directed to the person to 
be served, at his place of residence, unless it appear that such residence 
is neither known to the party making the application, nor can with 
reasonable diligence be ascertained by him. When publication is 
ordered, personal service of a copy of the summons and complaint, 
out of the State, is equivalent to publication and deposit in the post- 
office. 

The defendant against whom publication is ordered, or his repre- 
sentatives, on application and sufficient cause shown at any time before 
judgment, must be allowed to defend the action ; and, except in an 
action for divorce, the defendant against whom publication is ordered, 
OP his representatives, may, in like manner, upon good cause shown, be 
allowed to defend after judgment, or at any time within one year after 
notice thereof, and within seven years after its rendition, on such terms 
as may be just ; and if the defence be successful, and the judgment or 
any part thereof have been collected, or otherwise enforced, such resti- 
tution may thereupon be compelled as the court directs; but the title 
to property sold under such judgment to a purchaser in good faith 
shall not be thereby aflfected. And in all cases where publication is 
made, the complaint must be first filed, and the summons, as pub- 
lished, must state the time and place of such filing. 

In actions for the foreclosure of mortgages on real estate, already 
instituted, or hereafter to be instituted, if any party or parties having 
any interest in or lien upon such mortgaged premises are unknown to 
the plaintiff, and the residence of such party or parties cannot, with 
reasonable diligence, be ascertained by him, and such fact shall be 
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L nisde to appeiiT, by afildflTlt, to tha court, or to a jastice thereof, or lo 
county judge of tbe conoty where the trial U to be heA, such oonrl, 
I jnsticB, or cuunty jiid;je may grant an order th«t tho enmroon* be 
1 served on such unkoonn party or pnrlica by publishing lbs fam« $at 
I six weeks, once in each week BQCcesaivelj, in the State paper, and in 
L B newapnper printed in the coooty where the premises are aitunted, 
f which publication shall be equivalent to a personal servite on such un- 
rn party or parties. 



^ 136. [115.] (Am'd 1819, ISBl, ISflS.) Joint and mtimal 

debtors— partnera . 

Where the action is against two or more defendants, and the Bam- 
ions is served on one or more of them, but not OQ all of them, the 
plaintiff may proceed as follows; 

I. If 'he action bo against defendant? jointly indebted upon Gon- 
l tract, he may proceed against tbe defendant served, nnleaa the conrt 
I otherwise direct; aod if he recover judgment, it may be entered 
I Bgaiost all the defendants Oius jointly indebted, so far only as that it 
I may be enforced against the joint property of all and tbe separate 
r property of the defendants served, and if they are Hubject to arrest 
I against the parsons of the defendants served ; or, 

S. If the action be against defendants severally liable, he may pro- 
ceed agunst the defcndaLts served in the same manner as if they wure 
I the only defendants. 

). If all tho defeodanta have been served, judgment may be taken 
I against any or either of them severally, wlien the plaintiff would be 
f- entitled to judgment against such defendant or defendants if the action 
I hod been agniaat tbem or any of them alone. 

I. If tbe name of one or more partners shall, fur any cauae. hava 

I been omitted inany actionin which jadgment shall have passed ag^nat 

I the defendants named in the aummons, and such omission shall not 

I have been pleaded in such action, the plaintiff, in oa«e the judgment 

erein shall remain unsatieBed, may by action recover of such part- 

tr separately, upon proving bis joint liability, notwithataudlug he 

may not have been named in the original action ; but tho plaintiff sluill 

I have satisfaction of only one judguteat rendered for the some caoae «f 
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§ 137. [116.] When service complete. 

In the cases mentioned in section one hundred and thirty-five, the 
service of the summons shall be deemed complete at the expiration of 
the time prescribed by the order for publication. 

§ 138. [117.] (Am'd 1851.) Proof of service. 
Pi'oof cf the service of the summons, and of the complaint or 
notice, if any, accompanying the same, must be as follows : 

1. If served by the sheriff, his certificate thereof; or, 

2. If by any other person, his affidavit thereof; or, 

8. In case of publication, the affidavit of the printer, or his fore- 
man, or principal clerk, showing the same, and an affidavit of a deposit 
of a copy of the summons in the post-office, as required by law, if the 
same shall have been deposited ; or, 

4. The written admission of the defendant. 

In case of service otherwise than by publication, the certificate, 
afi&davit or admission must state the time and place of the service. 

§ 139. (Am'd 1851.) Jtirisdiction. — Appearance. 

From the time of the service of the summons in a civil action, or 
the allowance of a provisional remedy, the court is deemed to have 
acquired jurisdiction, and to have control of all the subsequent pro- 
ceedings. A voluntary appearance of a defendant is equivalent to 
personal service of the summons upon him. 
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TITLE VI. 

Of the Pleadings in Civil Actions. 



Chaftbr L The complaint. 

H. The demurrer. 

m. The answer. 

IV. The reply. 

V. General rules of pleading. 

YL Mistakes and amendments. 



CHAPTER I. 
77ie Complaint, 

Sectiok 140. Forms of pleading. 

141. Complaint. 

142. Complaint, what to contain. 

§ 14a. [118.] (Am'd 1849. 1852.) Forms of pleading:. 

All the forms of pleading heretofore existing are abo ished ; and, 
hereafter, the forms of pleading in civil actions in courts of record, 
and the rules by which the sufficiency of the pleadings is to be deter- 
mined, are those prescribed by this act 

§ 141. [119.] Complaint. 

The first pleading on the part of the plaintiff is the complaint. 

§ 143. [120.] (Am'd 1851.) Complaint, what to contain. 
The complaint shall contain : 

1. The title of the cause, specifying the name of the court in which 
the action is brought, the name of the county in which the plaintiff 
desires the trial to be had, and the names of the pardes to the acLion, 
plaintiff and defendant. 

2. A plain and concise statement of the facts constituting a cause 
of action, without unnecessary repetition. 

8. A demand of the relief to which the plaintiff supposes himself 
entitled. If the recovery of money be demanded, the amount thereof 
shall be stated. 
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CHAPTER II. 

The Demurrer, 

Sbction 148. Defendant to demur or answer. 

144. When the defendant may demur. 

145. Demurrer, what to specify. 

146. How to proceed If complaint be amended. 

147. Oldijection not appearing on complaint. 

148. Ol^ectioni when walyed. 

§ 143. [121.] Defendant to demur or answer. 

The only pleading on the part of the defendant is either a demur- 
rer or an answer. It must be served within twenty days after the 
service of the copy of the complaint. 

§ 144. [122.] When defendant may demur. 

The defendant may demur to the complaint when it shall appear 
upon the face thereof, either — 

1. That the court has no jurisdiction of the person of the defend- 
ant, (fr the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue ; or, 

8. That there is another action pending between the same parties, 
for the same cause ; or, ' 

4. That there is a defect of parties, plaintiff or defendant ; or, 

5. That several causes of action have been improperly united ; 
or, 

6. That the complaint does not state facts sufficient to constitute a 
cause of action. 

§ 145. [123.] (Am'd 1849.) Demurrer must specify grounds 
of oljection. 

The demurrer shall distinctly specify the grounds of objection to 
the complaint. Unless it do so, it may be disregarded. It may be 
taken to the whole complaint, or to any of the alleged causes of action 
stated therein. 

§ 146. [125.] (Am'd 1849.) How to proceed if complaint be 
amended. 

If the complaint be amended, a copy thereof must be served on 

4* 
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the defendant, who must answer it within twenty days, or the plain- 
tiff, upon filing with the clerk on [due] proof of the service, and of 
the defendant's omission, may proceed to obtain judgment, as provided 
by section two hundred and forty-six : but where an application to 
the court for judgment is necessary, eight days' notice thereof must be 
given to the defendant. 

§ 147. [126.] Objection not appearing on complaint. 

When any of the matters enumerated in section one hundred and 
forty-four do not appear upon the face of the complaint, the objection 
may be taken by answer. 

§148. [128.] (AmM 1849.) Objection, when deemed 
waived. 

K no such objection be taken either by demurrer or answer, the 
defendant shall be deemed to have waived the same, excepting on^y 
the objection to the jurisdiction of the court, and the objection that 
the complaint does not state facts sufficient to constitute a cause of 
action. 



CHAPTER III. 
The Answer. 

Sbctioh 149. Answer, what to contain. 

160. Counter-claim. Several defences. 

151. Demurrer and answer, when allowed. 

152. Sham and irrelevant defences to be stricken oat. 



§ 149. [128.] (AmM 1849, 1851, 1852.) Answer, what to 
contain. 

The answer of the defendant must contain — 

1. A general or specific denial of each material allegation of the 
complaint controverted by the defendant, or of any knowledge or 
information thereof sufficient to form a belief; 

2. A statement of any new matter constituting a defence or counter- 
claim, in ordinary and concise language, without repetition. 
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§150. [129.] (Am'd 1849, 1862.) Counter-claim.— Several 
defences. 

The counter-claim mentioned in the last section must be one exist- 
ing in favor of a defendant, and against a plaintiff, between whom a 
several judgment might be had in the action, and arising out of one of 
the following causes of action : 

1. A cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintiff's claim, or 
connected with the subject of the action ; 

2. In an action arising on contract, any other cause of action 
arising also on contract, and existing at the commencement of the 
action. 

The defendant may set forth by answer as many defences and 
counter-claims as he may have, whether they be such as have been 
heretofore denominated legal or equitable, or both. They must each 
be separately stated, and refer to the causes of action which they are 
intended to answer, in such manner that they may be intelligibly 
distinguished. 

§ 151. Demurrer and answer. 

The defendant may demur to one or more of several causes of 
action stated in the complaint, and answer the residue. 

§ 152. (Am'd 1861.) Sham and Irrelevant Defences. 

Sham and irrelevant answers and defences may be stricken out 
on motion, and upon such terms as the court may in their discretion 
impose. 

CHAPTER IV. 

The Reply. 

SxonoN 168. Beply. Demurrer to answer. 

164. Motion for judgment upon answer. 
166. Demurrer to reply. 

§ 153. [181.] (Am'd 1849, 1851, 1862, 1866, 1867, 1860.) Reply. 
— Demurrer to answer. 

When the answer contains new matter constituting a counter-claim, 
the plaintiff may, within twenty days, reply to such new matter, de- 
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nying generally or specifically each allegation controverted by him, 
or any knowledge or information thereof sufficient to form a belief; 
and he may allege, in ordinary and concise language, without repeti- 
tion, any new matter not inconsistent with the compla-nt, constituting 
a defence to such new matter in the answer ; and the plaintiff may in 
all cases demur to an answer containing new matter, where, upon its 
face, it does not constitute a counter-claim or defence ; and the plaintiff 
may demur to one or more of such defences or counter-claims, and re- 
ply to the residue of the counter-claims. 

And in other cases, when an answer contains new matter constitut- 
ing a defence by way of avoidance, the court may, in its discretion, 
on the defendant's mot'on, require a reply to such new matter; and in 
that case, the reply shall be subject to the same rules as a reply to a 
counter-claim. 

§ 154. (Am*d 1863.) Motion for judgment on answer. 

If the answer contain a statement of new matter constituting a 
counter-claim, and the plaintiff fail to reply or demur thereto within 
the time prescribed by law, the defendant may move, on a notice of 
not less than ten days, for such judgment as he is entitled to upon 
such statement ; and if the case require it, a writ of inquiry of dam- 
ages may be issued. 

§ 155. Demurrer to reply. 

If a reply of the plaintiff to any defence set up by the answer of 
the defendant be insufficient, the defendant may demur thereto, and 
shall state the grounds thereof 
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CnAPTEK V. 
Centred Rata of PUa&ip. 



Ifll. JudfrncDtR, bDvr to he plBKded. 

IAS. i'DDdlUiHia pmedcDt, hoiv (o be pleaded. 



§ 136, [133.] (Am'd 1840, 18B1.) PleadingB to be Eub- j 
scribed, and veTifled.. 

Kvpry plending id b court of record must be subpcHbed by ) 
party or hia atLornay; and wben any [ilcatiog is yerified, every si 
sequent pleading, except a demurrer, must be verliied also. 

g tS7. [IS3.] (Am'd 184P, 1S51.) Fleadinge, how verifLed. 

The verificatiau must be to llie effect that t)ie eamo ia true to tlie 
knowledge of the persoa making it, eicept Hi to those niattera alftted 
OD iofnrmation nnd belief, and, aa to tlioee matters, he belieTea It to lis 
troe ; and ranat be by Ibe affidavit of the party, or if there be aevend 
parties uuited lu iuttri'St, and pleading together, by one at least of 
■noh putiea acquainted wi:.h the facta, if aach party be wilbia the 
«ounty wbere thu alLorney reaidea, and capable of making the affida- 
Tib The affidavit may alao bu made by the agent or attorney, if Ibe 
action or defence be founded upon a written inHtrument for the pa,y- 
ment of money only, and anch inatrnmert be in the poHseaaion of the 
n^nt or attorney, or if all tliu material allegationa of the ploading be 
within the peraonal knowledge of Ibe ^ent or attorney. When the 
pleading ia verified by any other pcraou than the party, be shall get 
forth in the affidavit hia knowledge, or the gronnda of hia belief on 
the subject, and thu reasona why it is nut made by the party. When 
■ corporation ia a party, the verification may be made by any officer 
thereof; and when the State, or any officer thereof ia ita behalf, is ■ 
party, the verification may be madu by any person acquainted vitb 
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tlie facta. The Terificttticm may he omitted when an adraisaion of Hie 
truth of the sDegalion mighl subject the party to proeecntion tat 
teldtiy. And no pleading cnn be u^ed in a criminal prosecutloB 
t the party, as proof uf a fad admitted nr alleged in BBGh 
pleading. 

glS8. [135.] {Am'd 1849.1801.) Itejna Of account.— Pbt- 
ticulan. 

It shall not be necesBarj' for > part; to act forth in a jJeading the 
items of aa account therein alleged ; bat he ahoil deliver to the ad- 
verse party, within ten daja after a demand thereof in writing, a copy 
of the acaount, which, if the pleading is verified, must be verified by 
bia own oath, or that of hia agent or attorney, if within the personal 
knowledge of aach agent or attorney, to the effect that he believes 
it to bo true, or be precluded from giving eridence thereof The court, 
or a judge thereof, or a county judge may order a " ftirther aoobiint,'' 
when the ode delivered is defective; and the court may ia all caseB 
order a bill of particulars of the claim of uitber party to be furnished. 

§ IS9. [136.] Pleadings, hov construed. 

In the conatruetion of a pleading for the purpose of determining 
its effect, its allegations shall be liberally construed, with a view of 
substantial juaticc hetweeu the parties. 

g 160, [137,] (Am'd 1819,) Irralevant or redundant.— 
Indefloite or uncertain. 

If irrelevant or redundaut matter be inserted in a pleading, It m^ 
be stricken out, on motion of any person aggrieved thereby. Alkd 
when the alleg itions of a pleading are so indefieite or uucertaia t' 
the preeiae nature of the charge or defence ia not apparent, the court 
may require the pleading to be made definite and certain by amend- 



g 101, [13S.] Judgrments, how to ba fileaded. 

In pleading a judgment, or other determination of a oonrt or 
officer of special jurisdiction, it ahall nab be necessary to state the 
fao a conferring jurisdiction, but soeh judgment or determination may 
be stated to have beea duly given or made. If euch allegation ba 
controverted, the party pleading shall be bouud to establish, on Urt 
trial, the facts coofeiring jnrisdiction. 
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§ 162. [139.] (Am'd 1851.) Conditions precedent, how to 
be pleaded.>-Instrament for payment of money only. 

In pleading the performance of coDditions precedent in a contract, 
it shall not be necessary to state the facts showing such performance ; 
but it may be stated generally that the party daly performed all the 
conditions on his part ; and if such allegation be controverted, the 
party pleading shall be bound to establish, on the trial, the facts show- 
ing snch performance. In an action or defence founded upon an 
instrument for the payment of money only, it shall be sufficient for a 
party to give a copy of the instrument, and to state that there is due 
to him thereon from the adverse party a specified sum, which he 
claims. 

§ 163. [140.] Private statutes, bow to be pleaded. 

In pleading a private statute, or a right derived therefrom, it shall 
be sufficient to refer to such statute, by its title and the day of its pas- 
sage, and the court shall thereupon take judicial notice thereof. 

§ 164. [141] Libel and slander, bow stated in com- 
plaint. 

In an action for libel or slander, it shall i;ot be necessary to state, 
in the complaint, any extrinsic facts, for the purpose of showing the 
application to the plaintiff of the defamatory matter out of which the 
cause of action arose ; but it shall be sufficient to state generally that 
the same was published or spoken concerning the plaintiff; and if such 
allegation be controverted, the plaintiff shall be bound to establish, on 
trial, that it was so published or spoken. 

§ 165. [142.] (Am'd 1849.) Answer in sucb cases. 

In the actions mentioned in the last section, the defendant may, in 
his answer, allege both the truth of the matter charged as defamatory 
and any mitigating circumstances, to reduce the amount of damages ; 
and whether he prove the justification or not, he may give, in evidence, 
the mitigating circumstances. 

§ 166. In actions to recover property distrained for 
damage, answer need not set fortb title. 

In an action to recover the possession of property distrained doing 
damage, an answer that the defendant, or person by whose command 
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I he MteA, WW iawrully possesaed of the renl propccty npon ■wU 
I dlstrena was made, and that Ibe propertj' dietrsiaed wa: 
I doing damage thoreoD, ahuU be good, withuut settiug forth the H 
h real property. 

g ICr, [143.] (Am'd 1849, 1B53, 1863.) That Cf 
I lion majr bs Joined in the same complaint. 

rbe plaintiff may unite la the same complaint several a 
>D, whether lliey he aneh as have been heretofore denoo 
[ legal or equitable, or both, where they all arise out of, 

1. The same traiiBacCian, or transactions connected with Uhi ■ 
subject of action; 

2. Contraet, express or implied; or 

3. Injuries, with or without foree, to person and property, o 

i. lojuries to character; or 

B. Clnims to reeovar roal property, with or without daaages fiw 
I the witliholding thereof, and the rents and profits of the same ; or 

1. Claloia to recover personal pruperty, with or without damages 
I fijT the withholding thereof; or 

T. Claims agunet a trustee, by virtue of a contract, or by operaBoa 

Bnt the causes of action, so united, must ail belong to one of these 
classes, and, except in actions for the foreclosure of mortgages, mast 
affect nil the parties to the action, and not require different places of 
trial, and mnet be separately stated. In actions to foreclose mort- 
gages the court shall hare power to adjudge and direct tlje payioeDt, 
by the mortgagor, of any repldne of the mortgage debt that may re- 
main uasatiefled after a sale uf the mortgaged premises, in caaes in 
which the mortgagor shall be personally liable for the debt secured by 
anch mortgage ; and if the mortgage debt be aecnred by the covenant 
or ob'igatioD of any person other tlian the mortgagor, the plainSS 
may mnlie such person a party to the action, and the court may ad- 
judge payment of the residue of such debt remaining unsatisfied after 
a aale of the mortgaged premises ngainiit such other person, and may 
enforce such judgment as in other cases. 

S 16S. [H4.] (Am'd 1^49, 1852.) Allegation not denied, 
vhen. to be deemed true. 

Every material allegation of the complaint, not conlroverted by 
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as trvci 'Bat t&« aTTi'girTt^n. :f iw zuisrtf ^ ta<ff uawr. 3f:( rvuiBui^ 
to m caaafter-cluBL. or of u^w muzsnT 'jl a wpiT. a to Si oiMiiMd ccat- 
troTOted br Ae adrerse pnx^ ii» 7pca a viirw'C x>»xidl or avoiviaBic^. 
as the caw maj reqafre. 



CHAPTER VL 



BacrxOT Itl. Xaierikl wfaaees* hew pcoTii*i>i! f-.v. 

I'tO. !■— uriiT T^rL&BOK, hov pruTicbfd foe 

ITL. Wliat HOC to be dMarcd a TuiaaoiL 

ITU Awtfmftnte of eaorse anii after demarrtr. 

!*&. Ancndmeota bj tbn ctHuv 

1T4. Coon iDAj fire relief in cax of mistake. 

173l Sdn^ a IMty bj a dctitioais cimtf. 

178L Xo error or defect to be K^snieil oriels i; alfo.'fi subtftaaiUl rin^U. 

ITL SappleoKBtal coDpLunc, aaswer^ and rvpty. 

§ 1€9. [145.] (Am\i 1^9.) Existing suits— Material va- 
mnce. 

Ko Tariance between the allegation in a pleading and the prvx^f 
shall be deemed material, miless it have actoallv misled the adTerse 
larty, to his prejudice, in maintainiDg his action or defence, u(h>ii the 
ineritsw Whenerer it shall be alleged that a party has been so misled, 
that &Gt shall be prored to the satis&ction of the court, and in what 
'cqpect he has been misled ; and thereupon the court may order the 
pleading to be amended, upon such terms as shall be just. 

§ 170. [146.] Ejdsting suits— Immaterial variance. 

Where the Tariance is i.ot material,* as provided in the last section, 
tile court may direct the fact to be found accordinj: to the evidence, or 
inay order an immediate amendment without costs. 

§ 171. [147.] Eiri sting suits— Failure of proof. 

"Where, however, the allegation of the cause of action or dofeniH) 
to which ihe proof is directed is unproved, not in some particular or 
particulars only, but in its entire scope and meaning, it shall not bu 
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g 1T3, [148.] (Am'd 1849, 1851, 1859.1 Exietiog | 
Amendments of course and after allowance of demiu 



Any pleading may be once amended \iy this |iarty of d 
without costs, and without prtjudice to the ptoccedingi? ulreodjr^ 
at any time within twenty days ajler it is Berred, or at any time B 
fure Iho period hv answering it tipires ; or it can lie 60 amended at 
any time within twenty days after the service of the answer or deinlti- 
Ttr to such pleading, nntese it be made to appear (o the court that it 
was done for the purposes of delay, and the plaintiff or defendant wilt 
thereby lose the benefit of a circuit or term for which the cause Is 
may be notii:e<) ; and if it appear to the court that such amendment 
waa made for such purpose, tlie sarue may be stricken out, and amiit 
terms imposed as to the conrt may seem just. In such case a copy of 
the amended pleading; must be served on the adverse party. After the 
deciuon of a demnrrer, either at a general or special term, the court 
may, in its discretion, if it appear that the demurrer was interpoMd 
in good failli, allow the party to plead over opon such terms as mtj be 
just If the demurrer be allowed for the cause mentioned in the fiftb 
iabdivision of HectJon one hundred and forty-four, tliu court may,!" 
its discretion, and upon such terms as may be just, order the action Vi 
be divided Into as many actions as may be neeesBary to the proper do- 
of the causes of action therein mentioned. 



\ 



% 173. [U3.] (Am'd 1849, 1851, 1B52.) Existing BUlU- 

AmendmBnt by order. 

The court may, before or after judgment, in furtherance of jubUMi 
and on such terms as may be proper, amend any pleading, process M 
proceeding, by adding or strililDg out the name of any party; or by 
correctlDg a mistate in the name of a party, or a mistake in any othsC 
respect; or by inserting other allegations muteriat to Uie ease; 
when the amendment doea not change substantially the ctalsn or de- 
fence, by conforming tlie pleading or proceeding to the facts proved. 

§ IT4, [149.] (Am'd 1B51.) Exiating suits— Relief in oasa 
of mistake. 

The court may likewise, in its discretion, and upon such terms aa- ■ 
may be just, allow an answer or reply to be made, or other Mtt^k^taH 
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doDe, after the time limited by this act, or, by an order, enlarge such 
time ; and may also, in its discretion, and upon such terms as may be 
just, at any time within one year after notice thereof, relieve a party 
from a judgment, order, or other proceeding, taken against him through 
his mistake, ioadyertence, surprise, or excusable neglect, and may sup- 
ply an omission in any proceeding; and whenever any proceeding 
taken by a party fails to conform in any respect to the proyisions'of 
this Code, the court may, in like manner, and upon like terms, permit 
an amendment of such proceeding, so as to make it conformable 
thereto. 

§ 175. [150.1 Existing stiits — Fictitious name. 

When the plaintiff shall be ignorant of the name of a defendant, 
such defendant may be' designated in any pleading or proceeding by 
any name ; and when his true name shall be discovered, the pleading 
OP proceeding may be amended accordingly. 

§ 176. [161.] Existing suits— Errors or defects to be dis- 
regarded. 

The court shall, in every stage of action, disregard any error or 
defect in the pleadings or proceedings, which shall not affect the sub- 
stantial rights of the adverse party ; and no judgment shall be reversed 
or affected by reason of such error or defect. 

§177. [152.] (AmM 1849, 1866.) Supplemental Pleading. 

The plaintiff and deiendant respectively may be allowed on motion 
to make a supplemental complaint, answer or reply, alleging facts ma- 
terial to the case occurring after the former complaint, answer or reply, 
or of which the party was ignorant when his former pleading was 
made, and either party may, by leave of the court, in any pending op 
ftiture action, set up by a supplemental pleading the judgment or de- 
cree of any court of competent jurisdiction rendered since the com- 
mencement of such action, determining the matters in controversy in 
said action or any part thereof, and if said judgment be set up by the 
plaintiff, the same shall be without prejudice to any provisional rem- 
^y theretofore issued or other proceedings had in said action on his 
behalf: 
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[§ I'^s. 



TITLE Vn. 



Of the Provisional Remedies in Civil Actions, 



Chapter L Arrest and bail. 

U. Claim and delivery of personal property. 

IIL Injunction. 

lY. Attachment. 

y. ProYlsional remedies. 



CHAPTER I. 
Arrest and BaiL 



Section 17& 
179. 
180. 
181. 

182. 
188. 
184. 

185. 
186. 
187. 
188. 
189. 
190. 
191. 
192. 

198. 
194. 
195. 
196. 
197. 
198. 
199. 
200. 
201. 
202. 
203. 
204. 
205. 



No person to be arrested in a civil action, except as prescribed. 

Arrest in civil actions. In what cases. 

Order for arrest, by whom to be made. 

Affidavit to obtain order for arrest. To what actions this chapter ap- 
plies. 

Security by plaintiff before obtaining order for arrest. 

Order for arrest, when it may be made, and its form. 

Original affidavit and order to be delivered to shexifT, and copy to be 
delivered to defendant. 

Arrest, how made. 

Defendant to be discharged on giving bail or making a deposit. 

Bail, how given. 

Surrender of defendant. 

The like. . 

Bail, how proceeded against. 

Bail, how exonerated. 

Delivery of undertaking of bail to plaintiff, and its accepta,nce or rejec- 
tion by him. 

Notice of justification. New bail. 

Qualification of bail. 

Justification of bail. 

Allowance of bail. 

Deposit in lieu of bail. 

Payment of deposit into court. 

Substituting bail for deposit. 

Deposit, how disposed of after judgment in the action. 

Sheriff, when liable as bail. 

Proceedings on judgment against sheriff. 

Bnil liable to sheriff. 

Vacating order of arrest or reducing ball. 

Affidavits on motion to vacate order of arrest or reduce bail. 



§ 17S. [153.] No person to be arrested, except as pre- 
scribed. 

No person shall be arrested in a civil action, except as prescribed 
by this act ; but this provision shall not affect the act to abolish im- 
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prisoniDQent for debt, and to punish fraudulent debtors, passed April 
26, 1831, or any act amending the same, nor shall it apply to proceed- 
ings for contempt. 

§ 1T9. [164.] (Am'd 1849, 18K1, 1863.) In what cases. 
The defendant may be arrested, as hereinaftsr prescribed, in the 
following cases : 

1. In an action for the recovery of damages, on a cause of action 
not arising out of contract, where the defendant is not a resident of 
the State, or is about to remove therefrom, or where the action is for 
an injury to person or character, or for injuring, or for wrongfully 
taking, detaining or converting property. 

2. In an action for a fine or penalty, or on a promise to marry, or 
for money received, or property embezzled or fraudulently misap- 
plied, by a public officer, or by an attorney, solicitor or counsellor, or 
by an officer or agent of a corporation or banking association, in the 
course of his employment as such, or by any factor, agent, broker or 
other person in a fiduciary capacity, or for any misconduct or neglect 
in office, or in a professional employment. 

3. In an action to recover the possession of personal property un- 
justly detained, where the property or any part thereof has been con- 
cealed, removed or disposed of, so that it cannot be found or taken by 
the sheriff^, and with the intent that it should not be so found or taken, 
or with the intent to deprive the plaintiff of the benefit thereof. 

4. When the defendant has been guilty of a fraud in contracting 
the debt, or incurring the obligation for which the action is brought, 
or in concealing or disposing of the property for the taking, detention 
or conversion of which the action is brought, or when the action is 
brought to recover damages for fraud or deceit. 

6. When the defendant has removed or disposed of his property, 
or is about to do so, with intent to defraud his creditors. 

But no female shall be arrested in any action, except for a willful 
injury to person, character or property. 

§ 1§0. [156.] Order for arrest, by whom made. 

An order for the arrest of the defendant must be obtained from a 
judge of the court in which the action is brought, or froqi A county 
judge. 
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§ 181, [1B8.] (Ani'd 1840.) j&ffldavit to obtain order.— To 
what acticma thin chapter applies. 

The order may be made where it shall appear to the jadge, by tb« 
affidavit of tho pluiutiCf or of any utiior person, tha.t a sufficient Ci 
of octiuD exUta, and that the esse ie one of those mentioned in aecl 
one hundred and aevenly-uiue. 

The proTielons of this chapter Bhnll apply to nil actions indn' 
within the proviaionB of section one hundred and seTenty-nine, whieh 
shall have been commenced since the thirtieth day of June, 1848, u 
in which judgment shall not have been obtained. 

g 182. [15T.] Becurity by plaintifi' before order of 

Befure malting the Order, the judge shall retiuire a written « 
taking on the part af the plaintiff, with or without sureties, to th? 
effect that if the defendant recover judgment, the plaintiff will p«.y tU 
costa that may be awarded to the defendant, and all damages wUdk 
he may sustain by reason of the arrest, not exceeding the 
fied in the underlikkiDg, which shall be at least one houdred doUart. 
If the twdertoking be executed by the plointiff, without Barelies, be 
shall annex thereto an affidavit that he is a resident and houaeholdn 
or freeholder within the State, and worth double the sum speclfiedil 
the undertaking, over all his debts and liuliilitieB. 

% 1§3. [158,] (Am'd 184B, 16(52.) Order, when made, Bad 
its form.— Time to answer or to move to vacate. 

The order mny be made to aicompnny the sommons, or at any 
time afterwards before judgmeot. It siiall require the sheriff of On 
county where the defendant may be found, forthwith to arrest bin 
and hold him to bail in a specilied sum, and to return the order, ata 
place and time therein mentioned, to the pliuntiff, or attorney by whom 
it Bholl be subscribed or indorsed. 

But said order ot arrest shall be of no avail, and shall be TBcat«d 
or set aside on motion, nalcsa the same is served upon the defendaiit, 
HS provided by law, before the diieketing of any judgment in ths 
action ; and the defendant ahal! hove twenty days, after the aefvicB of 
the order of arroat, in which to answtr the cgmplaint in the aution, 
and to move to vacate the order of arrest, or to reduce the amouat-^f 
bi.i!. 
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§ 1§4. [IS!).] Affidavit and order to be delivered 
Eheriff, and cnpr to defendant. 

The affidarit and oi'dar of arrest flball be delivered to the aherfff, 
who, upon Brreating the defendant, Bhall doliver to bim a copy 
thereat 

g ISS. [inn.] Aireet, how made. 

Tbe sheriff thall execute the order by arresting the defendant, and 
keeping him in unatody until discharged by law ; and may cftll the 
power uf tbe coanty to his lud in the axecnliun of the arieet, as In 
case of proceBs. 

g I§6. [161.] Defendant to be diaoliaTged on bail tar 
deposit. 

The defendant, at any time before eicecntion. shall be discharged 
trom the arrest, either upon giving bail, or npon depositing the 
amouat meatioaad in the ordisr of arruat, as provided in thia chap- 
ter. 

§ 1ST. [1B2.] Bail, how given. 

The dcrendaat may give bail, by causing a written nndertaking to 
be executed by two or more anf&clent biul, stating their places of res- 
idence and Dccupationa, to the effect that the detendunt ehall at all 
times render himself anieuablo to the process oC the court, during the 
jrandency uf the action, and to such as may be issued to enforce the 
JudgTDBUt therein, or if he be arrested for the cause mentioned in the 
tfiird sabdlvisiou uf section oae hundred and seventy-nine, and 
taking to the some effect as that provided by section two hundred and 



83 ^M 
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% IS§. [103.] (Ain'd 184S, ISSl.) Surrender of defendant. 

At any time before a failure to comply with the undertakiDg, the 
bwl may sorrender the defendant in their exoneration, 
randur himself to the sheriff of the county where he w 
the folluwing- manaer; 

J. A certidod copy of the undertnkint; of tho bail shall be deliy 
Bred to the sheriff, who shall detain the defendant in his custody 
thereon, as upon an order of arrest, and ehall, by a eerljficnte il 
writing, acknowledge the surrender ; 
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9. irpon the prodncl^oa ot a copy of the aodertiiklng and flbertff's 
certlfioBte, a judge of tUe cnart, or connty jndgp, may, npoa i 
notico to tho pUintlff of eight daya. with n copy of the certifiertd, 
order that thu ball be exonerated ; and on Sling the orAet and &» 
papers used on said applicatioo, they slmll be exonnrated accordingly. 
But this aectioQ Ghatl not apply to ■□ arrest for can^e meulioned in 
aubdivialoD three of section one handrod sad Boventy-ni 
dimharge tbe bail from an nadertaking given to the effect provided by 
section two hundred and elerea. 

g 189. [1G4.] Surrender of defendant. 

For tbe purpoee of surrendcrintr tlie defendant, the bail, at aoj 
time or place, before they arc fitially charged, may themselves ureat 
him, or by a written aotbority, indorsed on a certified oapy of tin 
undertaking, may empcver any person of snitable age and discretiuv 

§ 190. [105.] Bail, how proceeded against. 
Iqicuw of failure to 'Comply nitti the undertniiing, the bail msybe 
proceeded ajuiast, by action only. 

§ 191. [Iflfl.] (Am'd 1819.) Bail, ho-w exonerated. 

The bail niny be eion*rateii, eithL*r by tlie deiith of the defendant, 
or his imprisonment in a State priBon, or by hia legal diecharge frwB. 
the oblifration to reoder himself amonuble to the process, or byUfr. 
mirrender to the sheriCf of the county where he was arrested, in CM- 
dutlDn thereof, within twenty days ufter tbe commeacement of ttA 
BC^n against the bail, or wrthin anch further time aE 
by the court, 

§ 199. [167.] (Am'd 1649.) Delivery of undertaHng to I 

plaintiff, and itB acoeptauce or rejection by him. 1 

Within the time limited for thai, purpose, the sheriff shall deliver I 
the order of arrest to the plaintiff, or attorney by whom it ia gnb- 
Bcribed, with his return indorsed, and a certilied copy of the oiider- I 
taking of the bail. The plaintiff, within ten days thereafter, b 
serve upon the slieriff a notice that lie lioea not accept the bail, oi 
shall be deemed to have accepted it, and the sheriff shall be ei 
liability. 
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g 103. [ifiS.] (Am'dlg4n. 1S5I.J Notice Of justiflcation. 
— New bail. 

Ob the receipt of Ruch notice, the sheriff or defi-ndiint mnj, 
ten days thereafter, give to the plaintiff, or ottorney by whom the 
order of arrest is Babacribod, notice of the justification of the same 
or other bail (specifyiag tbe plscva of residoiice and occupation of the 
latter) before a judge of the court, or county judge, ata specified time 
and place ; the time to be not lea^ thitn fivo nor more tbaa ten days 
tkeFoafter. In case otlier bail be given, there shall be a new UDder- 
taking, iu tbe form preacribed in eection one hundred and eighty' 

§ 194. [tes.] (Am'd 1S19.) auaMcatlona of bail. 

The quttlificatioaH of ball must bo as follows : 

1, Bach of tbem must bo a resident, and householder or frueholdor, 
within the State. 

3. Tbey mu^t each be irortb the amount spocjficd in the order of 
arreat. exclusive of property exempt from execution ; but the judge or . 
a joetJce of the peace, on justification . may a'low more than two bail 
to jaatify severally in amounts less than that expressed in the order. If 
tbe whole justification be equivalent to that of two sufficient bail. 

§ 195. [170.] (Am'd 1849.) Juatification of baa 
For the purpose of jaabification, eacli of tbe bail shall attflnd before 
the judge, or a justice of the pence, at the time and place mentioned 
ID the notice, and may be examined on oath, on the part of the plain- 
tiff, toncbing bis anificiency, la such manner aa the judge, or justice of 
tbe peace, in bia discretion may think proper. The examination shall 
be rednced to writing, and Buhacribed by tlie bail, if required by tbe 
pWotiff. 

§ 196. [Itl.] (Am'd 1849.) Allowance of bail. 

If the judge, or juadcc of the pence, find tha bail sufficient, he 
aball annex the examination to the nndertaking, indorse bis allow- 
ance thereon, and cnuae Uisra to be filed with the clerk; and the 
Bheriff shall thereupon be exonerated fi'um liability. 

g I9T. [173.] Deposit with the aheriff. 

The defeoilant may, at tbe time of his arrest, insti 
bail, deposit with the ahecifl' the umoimt mentioned in thi 






rh^^H 



H 86 



■ PBOCKDUKE, 



sheriff shall thoreapoD give the defenilnnt a ccrUfieate at the d^nli 
ui(] the dofi'ndaut shall be dischnrged nut of custody. 

% 108. [173.] (Am'd 1B49.} Fajrment of depoait into court 

The sheriff sbnil, within tour dnjB niter the deposit, pay Uie njw 
into court, and BhoU take from the officer receiving the same two oe^ 
tificBtes of such payment, the one of which he shull deliver to lbs 
ploialilf, »nd the other tothe defcDdant. Fur an; default in maliig 
taeh poyment, the same proceedinga may he hud on thu offieial bond 
of the sheriff to collect tlie sum deposited aa in other eases of detiu- 
qucucy. 

g 199. [Hi.] (Atn'd 1849.) Subetitutiug bail for deposit 

If money be deposited, as provided in the liuit two eectians, bwt 
may be gtveD and juatilied npon notice, as preacrihed in secUon onB 
hundred and ninety-three, any time before judgment; and theieupok 
the judge before whom the justilicntion is had shall direct, in the oHIn 
of allowance, that tlie money dopo^ited bo refunded by the sherUf te 
the defendant, and it shall be refunded accordingly. 

§ 900. [175.] (Am^d 184fl.) Deposit, how disposed of. 

Where money siiall have bteo so deposited, if it remain on deposit 
at the time of an order or judgment for the payment of money to th« 
plaintiff, the clerk shall, under the direction of the court, apply the 
same in satisfaction thereof, and after Batiafj-ing the judgment, ahall 
refund the surplus, if any, to the defeodimt. If the judgment be in 
favor of the defeodaut, the clerk shall refund to him tLe whole stun 
depoait:d and remaining uuapp'ied. 

g aoi. [176.] (Am'd iS49.) Sheriff, when Uable as baiL 
If, after being arrested, the defendant p h ed, or hdl 

be not given or justified, or a deposit be t m d lead hereof, the 
sheriff shall himself be liable as bail, B t h m yd harge him- 
self from such liabltity, by the giving and j t heat f bail, as pro- 
vided in sections one huudred and nin t^ th I udred and 
ninelj-foar, one hundred and ninety-five, d h d d nd ninety- 
six, at any time before process against tb p so f th d fendaot, U 
enforce an order or judgment in the action. 



gg20i-2fie.] CODE OF PEOCEDUEK. 87 

ig S03, [171] Proceedings on judgment against sluriS 

If a jutlgment be remvere I Bgninsl the horlff, upim hia Uabilrtyt 
ns bail, anii an execution thePBon ba reliirood uiina iBfied, in whole or 
in part, tbo Buina prccuediugs may bo bad un the ofiiGial bond of the 
sheriff, to eolleut llie deficienoj, ub in other oaaca of delinquency. 

g a03. [ITS,] (Am'd 1849.) BaU liable to sherifE 

The bnil taken upon the arrest shall, unless they justify, or other 
bail be giTen or justified be liable tu the sberiff by action for dain^ 
agea which ho may Bnstnin by reason of such oriii.^siou. 

% 30'1. [IVn.] (Am'd 1S5S.) Tacuting order of arreet, or 
reducing bail. 

A defendant nrrested may, at any time before judgment, apply, oil 
tioQ, to vacate the order of arrtet, or ia reduce the aniount uf 



g»OS. [ISO.] Afadaviteon motion. 

If tlie motion be mntle up'jn afGduvil'a on the part of the defeDdant, 
hut not otherwise, the jilaintiif may oppose the same by affidarita, or 
other proofs, ia addition to those on which the order of arrest WM 
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telOa. [181.] {Am'd 18*B.) Delivery of peraonal property. 
e plaintifF, in an Bction to recover the poesession of personal' 
ty. inay, lit the limo of ieaaing thi 



before answer, claim the immediitto delivery of such property, as pro- 
vided in this chapter. I 

g907. [182.] Affidavit and ita requiBiteB. ' 

Where a delivery is clciiniod, nil uffidavit niust be made by the ] 

plaintiff, or by aorae one in hia behalf, showing, 

1. That the plaialiff is the owner of the property claimed (partie- 
ularly describiDg it), or is lawfully entitled to the poaaaasion thereof 
by virtue cif a, special property therein, the facts in respect to whidi 
shall be set forth ; 

2. That the property ia wrongfully detajnod hy the defendant ; 

5. The alleged eaiiae of the detection thereof, according tn his ht 
knowledge, information, and belief; 

4. That the same has not been taken for a lax. aaaeaament, or fin 
pursuant Ma statute; or aeised under an execution or attachment 
agninat the property of the plaintiff; or, If so seized, that it is, by 
atatote, eiampt from sueb aoiiure ; and 

6. The actual value of the property. 

g30§. [XBS.] Eequisition to sheriff to take and deUver 
the property. 

The plaiiitiff may, thereupon, by an indorsement in writing tipon 
the affidavit, require the sheriff of the county where the property 
claimed may be, to take the samt; from the defendant and deliver it to 
the plaintiff. 

§300. [184.] {Ara'd 181».) Securit? by plaintifE 

Upon the receipt of the affidavit and notice, with u written under- 
taking executed by one or more sufHeient sureties, approved by t 
sheriff, to the effect that they are bound in double the value of the 
property, as stated in the affidavit for the prosecution of the aetloti, 
for the return of the property to the defendant, if return thereof ba 
adjudged, and for the payment to him of such sum as may, for any 
cauae, bo recovered against the plaintiff, the sheriff shall forthwii 
take the property described in the affidavit, if it be in the possession | 
of the defendant or his agent, and retain it in hia custody. He shall 
aiao, without delay, serve on the defendant a copy of the affidavit, I 
notice, and undertaking, by delivering the aamc to him peraoually, if 



;g 210-212.] CODE OF PEOCEDUKE, 89 



he can be fonnd, or to Lis agent, from whose posaession the property 
is taheo ; or, if iii>itbi>r can bo fouail, by leaving thum nt tbe usual 
place of abode of either, witii some person of suitable age and 
discretion. 

§310. [186.] Ezcoption to Bureties. 

The defendant mny, within three dnys after the service of a copy 
of tho affidavit and undertaking, give aotioe to the sheriff that be ex- 
cepts lo the sni&ciency uf tbe sureties. If bu foil to do so, he shall be 
deemed to have waiTeil bU objection to tliem. When the defepdant 
excepts, the sureties shall jastiiy on notiee, in like manner as upon 
bai) on arrest. And the ehcriff siiall be responsible fur the suffidency 
of ^le gnretics, until Uie objettion to thtm ia eitlier waived as above 
provided, or until they shall justify, or now sureties sball bo substi- 
Inted and jaatify. If the defendant except to tlie sureties, he cannot 
reclaim the property, as provided in the nest section. 

§311. [188.] (Am'd 1819.) Defendant, when entitled to 
re-delivery. 

At auy time before tlic delivery of llio property lo the plaintiftj 
tlie dcfendnnt may, if be do nut except to the sureties of the plaintiff, 
require the return thereof, opou giving to tho sheriff a written under- 
taldng, executed by two or more sufficient sureties, to tbe effect that 
they are bound in double tlie ynlue of tbe property, as stated in the 
sffldnvit of the plnintiff, for the delivery thereof to the plaintiff, if 
Buch delivery be adjudged, and for the payment to him of aueh sum ea 
may, for any cause, be recovered against the defendant. If a reimm 
tit tbe property be not so required, within three duya afler tlie taking 
and service of notice to the defendant, it shall be delivered to the 
phuntiff, except as provided in BCction two hundred and sixteen. 

g913. [187.] (Am'd 1849.) Juatification of defendant's 
aoretieB. 

The defendant's sureties, upon a notice to the plaintiff of not less 
than two nor more than six days, shull justify before a judge or justice 
of the peace, in the same miinuer ns upon bail on arrest; upon such 
justification, the sheriff shftll deliicr tho properly to the defendant. 
The ehoriff shall be rospoiusible for the defendant's sareties, antil they 

eafy, or unta jnatifieation is eompleted or expressly waived, and 
f retain the property until that time, but if they, or others utm 
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thdr place, ful to jaslifj at the time and plaoe appointed, 1 
delirer the property to the pUintlff. 

§ 313, [188.] (Am'd 1849.) aualiflcations and jiutjj 
of sureties. 

The gunlificntiODs of aurutica, und their justification, shall & 
preecribed bj sections onn hnndred and ninetj-fonr and oi 
«nd ninety -five in respect to bail npoD on order of arrest. 



% 214. [18B.] Property, how taken when oonce 
building or inclosure. 

If the property, of aay part thereof, be ronceoled ii 
iocloflurc, the sheriff ehall pobliiily demand its dHli^ery, If j) 
delivered, be sliaU cause the building or inclosare tc 
and tulce tbe property into his posBossLon ; and, if n 
oall to hia aid the power of his county. 



§315, [190,] Property, how kept. 

^hen tbe sheriS' shall have taken property, aa in this chapi 
vlded, he ehall keeji it in a secure plaee, and deliver ii 
ontiUed thereto, upon receiving hia lawful fees foe tsldng, i 
neoeasary eipenaes for keeping the same. 



§316, Claim of property by third person. 

If the property taken be claimed by auy other persi 
defeudnnt or bis agent, and such person shall make afHdavit !q 
title thereto, nnd right to the poseeaaion thereof^ stating the g 
of such right and title, and serve the same upon the aberilf, the RheriS 
ihall not be bound to keep the property, or deliver it to the plunti^ 
nnlesa the plaintiff, on demand of him or hia agent, ehall indemnify 
the sheriiF againat such cbiim. by an andertaking, cxocnted by ti 
HOfficieut sureties, accompanied by their affidavits, that thoy are e& 
worth double tbe value of the property as apeciiled in tbe af&davtt of 
the pliiiiitiff, nnd freeholders and huuseboldera of tbe em 
claim to such property, by nay olher peraon than Ihe defendant or 
hie agent, shall be valid against the sheriff, unless made as aforesaid; 
and notwithstanding such claim, when ao made, he may retain the 
property a reasonable tioio to denmtid such inilemnity. 
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^ Sl>. Notice a&d affidavit, when a&d where 
Qled. 

The sbiTiff ihJI file the rptiw nnd «fiidavit, wUh hie prooeedinga 
IbereoD. with the cUrk of the court in which the kcUod is peoding, 
within twentj dujs after lakiag the property meationed thorL-ia. 
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tempwvv iiUuainuHi, In wlul cu« irnDled. 

Al wliM duw It UU)' Ik gmuwi. Copy iffidavU to bt kf» 

Order lo itiow nuc wby Injunction tbouM not bs jftanlrf. 
Bunrftr npoo iojancUoa to uupiNul iHulaen of HrvorUloi 



9H. AffldavItB on nution. 

ft91S> [191-] Im'uiicticm by order. 
P ihe wnt of injunction, he b provuional retncdj'. is aWialied, *nd'l 
4B. 'injunction bj order is substituted therefor. The order may tMfl 
madu by thu court in wbicli the action is brought, or by a jadgf T 
thereof, or by a county judge, iu the oasee prolided In the next aw- I 
tion, and, when made by a judge, may be enliirced as the or^r of tha 

§319. [102.] (A.m'a 1S49.) Iiijimction, in what caaGB. 

[1] Where it shall appear by the complaint tliat the plaintiff is 
entitled to t)>e relief demanded, nnd such relief or any part thereof, 
oonslats in reatruning the coinmiasion or cimlinuiuice of aomo act the 
eoniinifision or condnuance of whicli, during the litigalian, would [ro- 
dnce injury to the plaintiff; or [2] when, during the litigation, it ahall 
•ppenr that the defendant is doing, or threatens, or is about to do. or 
procuring or suffi^ring aorae act to be done in vioUtlon of the plaintiff'" 
rights rospucting the subject of the action, and tending to render the 
judgment inuffectnal. a temporary injunction may be granted to ra- 
Btrain sucii uet. [3] And wlicre, during the pendency of an action, it 
shall appear by affidavit that the defendant threatens, or is about to 
remove or dispose of his property, with intent to defraud hi« crcdltora, 
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f 

^^^V ■ temporary injiuK-doa mny be granted to reHtrum anch rcmoYal 
^^V" diBpoaitloD. 

' g 330. [163.] At what time it may be granted — Copy 

affldsTit to be served. 

The Injanction may be granted at tlie time of commencing tlie 
Hction, or at any time afterwards, "before judgment, upon its sppenriDg 
Batiafiictflrily to the conrt or judge, by the afliduTit of the plaintiff, or 
of any other person, thnt sufficient grounds exist therefor, A copy of 

fa affidavit must bo aeryed with the injunction. 
ai 
J 
.rt 



g 931. [194.] (Am'd 1849,) Injunction after a 
An injUQctioD ehall not he alluwed after the defendant ahull haTD 
r answered, unlcee npon notice, or upon an order to show cause ; bat la 
uise the defendant may be resttained until the decision of the 
:ir judge granting or refusing the injunetion. 

(33. [195.] (Am'd 1849.) Becurity upon injunction.— 

Where no proTiaion is made by statute aa to GccarJty upon an in- 
F Junction, the court or judge shall reqaire a written uudertnking on the 
rt of the plaintiff, with or without sureties, to the effect that Ae 
plaintitf will pay to the party enjoined aueh dnnnagea, not exceeding 
le specified, as he may sustain by reason of the injunc- 
tion, if the court shall finally decide that the plaintiff wna not entitled 
1 thereto. The damages may be ascertained by a reference, or other- 
court ehall direct. 

[196.] (Am'd 1849.) Order to show cause.— £e- 
I atraint in meantime. 

K the court or judge deem it proper that the defendant, or any td 
J several defendants, should be heard before g^anUng the injunction, ut 
I order may bu made requiring ciiuee to be shown, at a specified liiiie 
and place, why tlie injunction should not be granted ; and the defend- 
ant may, in the meantune, be restrained. 

§324, [197.] (Am'd 1849.) Security upon ir^unction. to 
suspend business of corporatioiL 

An iujutictiou to suspend the general and ordinary busineea of a 
corporation shall not be granted except by the court or a jndge lbs 
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Nor shall it be granted without due notice of the application tbei 
to the proper officers of the corporntioD, exrept where the pe< 
this State are a party to the proceeding, nnd except In proceedlcga to 
oaforce the liability of BtockliotdcrB in corporations and aBaociationa 
for banking- purpoees, nfter the fir^t day of Janaary, one tbansaiid 
eight handred a<>d fifty, as eneh proceeding^ are or sha!! bet provided 
by law, onlesB the plaiatiff shall give a wnttea mtdertsbing, executed 
by two sufficient auret'es, to be approved by the court or judge, to the 
effect that tho plaintiff will pay all damsgus, not exceeding the sum to 
he mentioned in the undertaking, which aucb corporation may suatain 
by reason of the injnnctiiin, if the court shall finally decide that the 
piaintirf was not entitled thereto. The damages may be ascertained 
by a reference, or otherwise, as the court shall direct. 

g 985. [1B8.] Uotion to vaoata or modify injunction. 

If the injnnctioD be granted by a jad<re of tlie court, or by ■ 
conoty judge, without notice, the def^^ndnnt, at any 
trial, may apply, opon notice, to a judge of the court in which tlie 
action is brought, to Tacate or modify the same. The application may 
be made upon the complaint and the affidavits on which tho injunction 
was granted, or upon affidavits on the pirt of the dofendout, with or I 
without the answer. 

§336. [ins.] AffldaviU on motion. 

If the application be made upon affidavits on the part of the 
fendant, but not otherwise, the plaintiff may oppose the same by alii 
davits or other proofs, in addition to those on which the injunction 
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8 337. (Am'd lesr, 1866.) Property of foreign corpora- 
[ Uons, and of non-reBident or abECOnduig or concealed 
defendantB, may be attached. 

1 an action arising on I'ontrnct for the rocovtry of money onlj, 
L an attlon for the wrongfnl converaion of perEonnl property, 
LEt a corpuration created by or under the li.ws of any otiior Stftte, 
j goyemment, or country, or ajraioBt n defendant who ia not a resident 
I of this State, or against a defendant who has abacon^ed er caacealad 
f himself, or whenever any peraon or corporation is about to reraore 
ny of his or its property from this State, or has asBigned, disptraed of, 
r Becreted. or is about to assign, dispose of, or seerote any of his or 
:b property with int*nfc to defraud creditors, aa hereinafter meDlioDed, 
the plaintiif, at the lime of issuing tlie summona, or any time after- 
wards, may have tb^ property of such defendant or corporatioD At- 
tached, iu the mniiner hereinafter preaciibed, as a security for tba 
BBtiafacLiim of such jaJgment as the plaintiif may rccorer ; .and for 
the purposes of this section an action shall be deemed commenced 
when the aummona is iaaued ; proTided, however, that personal aeni«e 
(if BU<:h BuoimoDB shall b« made, or publication t^^^r^of B< 
witUin thirty daja, 



§ 39S, Wamuit, lay wbom granted. 

A warrant of attachment must be obtained from a juiigc of tlie 
court in whieh the action ia brouglit, or from a countj jndge. 

g399». (Atn'tt 18D1. 1860.) In what cases warraat naay 
be issued. — Affldavita to be filed. 

Tlia waiTBQt may be issued whenever it Bhall appear by affidnvit 
that a cmiec of action exists a^inst bucIi defundant. Bprnfrlng tlia 
umduat of the tlaim and the (rrounda thereof, and that tlie defeodant 
is eitlier a furei^ corporation, or not a rerident of this State, or hoe 
departed IliereFroin with intent to defrand Ilia creditors or to avoiii 
the servicci of a enmrnooa, or Iteop himeelf concealed therein with the 
lilce intent, or that auch cor) oration or person has removed or is about 
to remove any of hia or its ptoparty from this State with intent to 
defraud hia or ita creditorn, or has nasigaed, disposed of, or secreted, 
or is abont to assis^n, diapoae of. or secrete, any of hie or ita property, 
with the like intent, whether such defendant be a resident of thia State 

It aiiflll lie the duty of tii« plninlifT prociiring mifih warrsaf.witliin 
ten days after the issuing thereof, ta vanae the affidavits on which the 
game was granted to be filed in the office uf the c'erk of the county in 
which the action ia to be tried. 

% 330. (Am'd 1862.) Security on obtaining warrant. 

Before isaning the warrnnti the judge sIibU require a written Hn- 
dertaking on the part of the plaintilf, with sufficient surety, to the 
effect that if the defendant recover judgment, or the attachment he 
aet aside by the urdor of the court, the plaintiff will pay all costs that 
may be awarded to the defendant, and all damagea which lie may sus- 
tain by reason of the attachment, not eiceedicj^ the som specified in 
the undertaking, which shall be at least two hundred and fifty dollars. 

§231. (Am'd 1851.) 'Warrant, to whom directed, and 
-what to require. 

The wnrrEDt shall be directed to the aheriff of any connty In which 
property of such defendant may be, and shall require him to attach 
and safely iteep all the property oS soch defendant within his connty, 
OF ao mueli thereof aa may ho sufficient to satisfy the plaiutiFs de- 
mand, together witli coats and expenses, the amount of which mast be 
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mode of proceediiiB: in exacuUng i 

The sheriff to whom such warrant of attachment is directad 
deliverei], sliall proceed thereon in all respects in the manner required 
of him hj law in cose of attachments ngaiost absent debtors , shsU 
make and return an ioTcntory ; and aba'! lieep the property seized by 
him, or the prouoods of sneh aa shall have been Bold, to answer laiy 
judgment which maj be obtained in onch action ; and shsil, subject to 
Ihe direction of the court or judge, CDllect and receive into hia poaeei- 
slon all debts, credits, and effects of the defendant. The sheriff mky 
also take such legal proceedings, cither in hia own name or in the 
mune of sacb defendant, ae may be necessary for that parpoae, and 
diBContinuB the Bame Bt such times and on euch terms as the court or 
judge may direct 

g *J33, Proceedings in ease of perishable property or 
Tessels. 

If any property so seized ahnll be perisliable, or if any part of it 
be claimed by any other person than such defeodant, or if any part of 
it cousist of a Teseel, or of any share or interest therein, the same 
proceedings shall be liad in all respects as arc jiroi'ided by- law upon 
attachments against absent debtors. 

i; SS-I. Interest in corporations or aBsociatlons liable 
to attachment. 

The rights or shares which each defendant may have in the stock 
of any association or corporation, together with the iuterests and pro- 
fits thereon, and all other property in this State of such defendant, 
ahall be liable to be attached and levied upon, and sold to satisiy the 
judgment and execution. 

§ 335. Attachment, how executed on property incapa- 
bls of manual delivery. 

The execution of the attachment upon any such rights, shares, of 
any debts or other property incapable of manual delivery to tha 
aherifT, shall be made by leaving a certified copy of the war 
attachment with the preside nt or other head of the asaooii 



^ 



CODE OF PHOCKDUEE. 

oorpoFfttion, or the secretary, caeliier, or insnaging agept tiieraof, or ■ 
with the tlobtor or individual liolding sueli iiL'tiperty, icith b notlc* I 
ahowing the property levied on. 

% 936, Certificate of defendant's interest to be fur- 
nifllied. 

Whenever tlie Bheriff shall, with n vrarrnnt of attschment, or exe- 
Cntion Hgainst the defcadflnt, apply to sneh affieap, debtor, or indl- 
vidasl, fur the purpoao of ottiiohing-, or levying upon such property, 
Buch officer, debtor, or IndiTidunl shall furalsh him with a certificate 
tuider hia hand, deBignating the anniber of rights or shares of the 
defendant in tbe stock of such associutlon or corporution, with any 
dividend or any incnnibrHnee tbereon, or the amount and descrlpUoD 
of the property held by auch association, corporatioD, or individual, 
for the benefit of or debt owing to the defendant If sneh officer, 
debtor, or iudividual rvfuse to do ao, ho may be required by the coart 
or judge to attend before him, and be examined nn oath, ooncerolng 
the BBOie, and obedience to such order may bo enforced by attach- 

§ aST. (Am'd 18.11)0 Judgraent, how satiBfied. 

In case judgment bo entered for the plainf.iff in such action, the 
sheriff shall satisfy the same ont of the property attached by him, if 
it shall be sufficieut for that purpose, — 

1. By paying over to auch plaintiff the proceeds of all sales of pep. a 
ishable property, and of any vessel, or ahare or interest in any vessel, 9 
sold by him, or of any debts or credits collected by him, or so mucli 
as shall be neceiaary W aotisfy such jodgment ; 

3. If any balance remain due, and >a eiecutioD shall have beon 
isaued on siicb jadgment, he shall proceed to sell, nnder sach execudon, 
BO moch of the attached property, real or personal, except as 
Tided in subdivision four of this section, as may bo necessary tc 
iefy the balance, if enough for that purpose shnll remain in his hands; >j 
and in case of the sale of any rights or shares iu the stock of a 
porotion or association, the sheriff shall execute to the purchas 
certificate of sale thereof, and the purchaser shall thereupon havi 
tlie rights and privileges ia respect thereto which were had by snoh 
^idefendant^ 
^Bl 3. If any of the attached property belonging to the defendant 
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ehall liQve pnascd out of the hands of the eheriif without fasTing bees 
Bold or caavertcd iuta inotiiij, luoh elierilf shall reposeeas himself of 
the same, and for that purpose shall have all the Bttthorily which he 
had to Gcizc the eamu undvr tho attic^hmcnt; and any peraim vho 
shall willfhlly Conceal or withhold such propeKj from the sherfff, 
shall be liable to double damages, at tbo suit of the party iojared. 

4. Until the judgment against the defendant shall be paid, the 
sheriff may proceed to collect the notes and other evidenccB of debt, 
and the debts that may hare heen seized or attached under the war- 
rant of attiichraent, and to prOBCcule any bond he may have taken in 
the course of such pfoceedinga, and apply the proceeds thereof to the 
payment of the judfi:ment. 

At tho expiration of six months from tho docketing of tha jntlg^ 
ment, the court shall have power, upon the petition of the plaintiff, 
oceompanied by an affidavits setting forth fully all the proceedings 
which have been had by the sheriff since the service of the sttacbr 
ment, tlie propocty attached, and the dispoaition thereof, and also tha 
affidsrit of the sheriff that ho lias uaed diligence and endeavored bt 
collect the evidences of debt in his hands bo attached, and that Uiero 
roraaina uncollected of the same any part or portion thereof to order 
the sheriff to sell the same, upon such terms and in such manner aa 
shall be deemed proper. Notice of ench appliention shall ba given to 
the defendant or his attorney, if the defendant shall have appsorfd lit 
the action. In ca«e the anmmous has not been personally served on 
the defendant, the court shall make such rule or order, as to the aerrice 
of notice and the time of service, as shall be deemed juat. 

When tho judgment and all costs of the proceedings shall hKve 
been paid, the sheriff, upon reasonable demand, shall deliver oiver to 
the defendant the residue of the attached property, or tho proceeda 
thereof. 

§ ass. When action to recover notes, &c, of defuid- 
ant may be prosecuted by plcuntiff in the action in whicdi 
the attachment issued . 

The actiuns herein authorized to be hronght by the slieriff may be 
proBEcutcd by tiic plaintiff, or under his direction, upon the delivery 
by him to the sheriff of an undertaking executed fay two sufficiant 
sureties, to the effect that the plaintiff will indemnify the sheriff from 
all dumageFi, costs, and expenses on nceount thereof, not exceeding two 



bundrod und fifty dollars in any one niition. Such auretjes shall, In 
all cases, when rcquirod b; the slieriS, justify by makiog an affidafit 
that ciich is a lionseh older, and worth dimble the amount of the pen- 
alty of the bond, over and above all demands and liabilities 

§ 939, Bond to sheriff on attackmeat, bow disposed 
of on judgment for defendant. 

If the toreijpi corporatifm, or alisient or absconding or conpcalad 
defendant, rccovi^r judgment aguinst the plDintiff in sui^h action, any 
bond taben by the sberlET, except such as are tncntloned in the last 
BBction, all the proceeds of sales and moneys collected by him, and all 
the property attached rcmaiaiug in his handa, shall be delirered by 
him to the defendaat, or his agent, on request, and the warrant shall 
be diachargt'd, and tlio j)roperty released tlicrcfi-om. 

§940. (Am'd 1S62.) Discharge of attachment, and ra- 1 
turn of property or its proceeda to defendant, 
appearance in action. 

Whenever the defendant sbiill have appeared in siieh action, he I 
may apply Ui the officer who iasned the attachment, or to the court, 
fur an order to discharge the same ; snd if the satue be granted, all 
the proceeds of sales and moneys collected by him, and all the pro[>- 
erCy attached remsiuing in his hands, shall be delivered or pud by 
him to the defendant or bis agent, and released from the attachment. 

And where there ia more than one defendant, and several prop-, 
erty of either of the defeudanta has been seized by virtue of the orde* J 
of attachment, the defendant whose several property has been seized I 
may apply to the officer who issued the attachment for relief under J 
this section. 

§941. (Am'd I8B1, 1362.) Undertaking on the port of 
the defendant. — Dischai^ of attachment. 

Upon such application, the defendant Ehall deliver to the court or 
officer an undertaking executed by at least two surctiua, who are resi- 
dent and freeholders or householders in this Sta'e, approved by such 
court or officer, to the effect that sach sureties will, on demand, pay 
to the plaintiff the amount of judgment that may be recovered again) 
the defendant in the action, not exceeding ttie sum specified iu the 
undertaking, wliich shall be at least double the amount claimed 
plaintiff in his complaint. If it shall appear by alfidavit that the 
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property sttacliad be lesa ttian tlie amonnt claimed hj the pMntlff, 
offioBT iasning the ftttochment. may oriler the Eama to b« 
Appraised, and the amount of tbe underUikiDg eball then he double 
th« amount bo Bppriiis«d. And in all cases tlie defendnnt may lUOTe 
to discharge tbe attachment, as in tlio pane of other provisional tt 

And where there is more than one defendant, and severs! property 
of either of the dcfendanta has been Belied by virtne of the order of 
Attachment, the defendant nhuse eeTeral property hna bui'n seized may 
deliver to the court or officer an undertaking, in accordance with the I 
praviaiona of this Bection, to the effect that he will, on demand, pay i 
to the pluliitiff the amount of jutlgmiiut that may bo recovered against 
ench defendant. Atid all the provisinnH of tliU section applicable to 
such undertaking eh all be applied thereto. 

g 943. Wlieu Bheriff to return warrant and proceed- 

inga thereon. 

Wlien the warrant shall be fully executed or discharged, the aheriff 
shall return the same, witli his proceedings thereon, to the court lA 
which the action was brought. 

S 849. (Am'd 186G.) Sheriff's fees. 

Tho aherifT shall be entitled tu the same fees and compensBtioD for 
Borriees, and the same diBburBcnients, under this title, aa are allowed by- 
law for like Berrices, and disbursements, under the prOTisione of eha,ptet 
five, Utle one, and part two of the Revised Statutes. Provided, how- 
ever, that no ponndage or other compensation shall be allowed ta the 
said sheriff (oitcopt hia fee of fifty cents for making tlie levy, sod 
Buch GOmpensatiaii for his trouble and expense iu tdin^ poBBession of 
and preserving the pcoparty as shall be filed by the officer issuing 
the attachment), unless a settlement shall he had, or a judgment shall 
be recovered, and collected in whole or in part, in the action in which 
the attachment in thia title referred to shall have issued And where 
B judgment ehall have beea recovered and colleeted in part only, the 
amount of hia poundage shall not be estimated upon any sum greater 
than the sum colleeted upou such jodgtncnt. And where a settlement 
shall be had, the amount of hia poundage shall not be estimated upon 
any sum greater thun the amoutit ut which said settlement is made. 
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CHAPTER V. 
Frwjiiional SemeiHei. 



% 844. [200.] (Am"d 1661, 18B2. 1867. 1858, 1802, 1887.) T 
era of court as to receiTera, deposit of money, &c. 
court, and other provisional remedies. — Judgment for sum 
admitted due. 

A receirer may be appointeti, — 

1, Bcfora judgment, un the appliotttion of either purty, when ho 
eBtablisLes un appuruat right to property which is the subject of (he 
aclioo, and which ie in the possession of an adverse party, and the 
property, or its rcnta and profits, are in danger of being last, or mate- 
riaily injured or impaired ; ejiCept in caeee where judgment upun faii- 
ure to aoBwer tony be had without application to the court ; 

5. After judgment, to carry the judgment into effect; 

8. After jadgment, lo dispone of the property according to the 
judgment, or to prewrve it during the pendency of an appeal, or when 
an execution has been returned unsalisfied, and the judgment-debtor 
refuses to apply his property iu satisfaction of the judgment; 

4. In the caaea provided in this Code and by apetiol statntes, when 
a corporation has been dissolved, or is insolvent or in imminent danger 
of insolvency, or has forfeited its corporate rights ; and in liJie cases, 
of the property within this State of foreign corporations. Receivers 
of the property within this Stale of foreign or other corporations 
shall bu allowed such commissions as may be fixed by tho conrt ap- 
pointing them, not exceeding five per cent, on the amount received and 
disbursed by them. 

6, In sncli other cases as are now provided by law, or may be ia 
acoordiince with llie existing practJce, except aa otherwise provided in 
this act. 

When it ia admitted, by the pleading or examination of a. party, 
Uiat be has in his possession or under his control any money or other 
tiling capable of delivery, which, being the subject of the litigstion, 
is held by him as trustee for anothei party, er which belongs or is due 
to another party, the court may order the same to be deposited In 
court, or delivered to anch party, with or without sccnrity, subject to 
, Jhs further direction of the court ., 



I 



102 CODE OF PBOCEDCEE. §g MS, Mfl.j 

Whenever, In the exerclae of ita snthority, a conrt ihoU hna 
ordered the deposit, deliver; or convejance of njonei^ or oUier prop- 
erty, and the order is diaobejed, the coart, besides pauisliin^ the dia- 
obeditinae as fur contempt, may make aa order reqitiring the sboriff to 
take the money or property, nod deposit, deliver, or convey it, in con- 
fbnnitj with the direction of the court. 

When the (uisw(>r of the defendaDt expreaidy, or by not denying, 
admit* part of the plalDtifTs olaim to be jast, the court, on motion, may 
order sueli <]efendnnt to satisfy that pnrt of tbi> dsim, and may enlbics 
the order 113 it enforcea a judgment or provisional remedy. 



TITLE Till. 

0/ the T,-id uud JuAjment in anil A 



entering juflginedt. 



Judgment upun failure [« 
Sscnoil £46. Judgment defined. 



% 945. [201.] Judgment defined. 

A judgTnent 19 the final determinntion of the rights of the parties 
in the action. 

§916. 1.202.] {Am'die49, 18B1, ISBg.) Judgment on faUura 
of defendant to answer, or for excess over 

Judgment may be bad, if the defendant fail 
plaJnt, as Billows: 

1. In any action arlaing on contract for the recovery of money 
tlie plabitiff may file with the clork proof of personal service 
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complKiat on one or more of the d^ri^ndcnta, or of 
Bummoiig according in the pruvisions of lection one hundred 
th'rly. and that no answer ha? been received. The derk sball Uiere- 
npon enter judgmenl for the amonDt tiiedtioaed in tlie snnimona, against 
the defendant or defendanln, or againBt one or more of seyeraj deCend- 
ante, in Uie cases provided for in section one hundred and Ihirty-sii. 
But if the complaint be not sworn to, nnd such action ia on an Instru- 
ment fur the pnyiDent uf money only, the cleric, on its prodnetion (o 
Lim, shall aBeess the amount due to the plaintiff thereon ; and in other 
cases shall aBeertaiu the amonnt which the plaintiff is entitled to re- 
oover in ench action, frum his examinntion, under oath, or other proof, 
and enter the jndgnient for the amount eo aflBessed or aEcertuacd. In 
case the defendant pre uotiee of appearance iu the aclion, bo shGll be 
entitled to fire days' notif^e of tlie time and plnve of siieh a^eessment. 

Where tlie defendant, by Ub answer in any such action, shall not 
deny the plaintiff's claim, but shall set up a counter-elain], amounting 
to less than the plaiatlff's claim, judgment may be had by the plaintiff 
fur the excess of said claim orer the aaid counter-claim, in like maimer 
in any sudi action, opan the plaintiff's filing with the clerk of the eonrt 
a etatcment admitting auch eoanter-ololm, which statement shall be 
annexed to and Le a part of the jndgment-roll. 

a. In other actions the plaintiff may, upon the lilie proof, apply to 
the conrt, after the expiration of the time for answering, for the relief 
demanded iu the complaint. It the taking of an account or the proof 
of any fact be necessary to eoable the uonrb to givo jndgme-<t, or to 
carry Ihe judgment into effect, the court may take the account or hear 
the proof, or may, in its discretion, order a reference for (hat purpose. 
And whore the action is for the recovery of money only, or of apucific 
real or personal property, with damagea for the withholding thereof, 
the court may order the damagea to be aesesBod by a jury, or, if tba 
eiaminalion of a long account be involved, by a reference as above 
provided. If the defendant give notice of appearance in the action 
before the oipiration of the time foraoBwering, he ahull be entitled to 
eight days' notice of the time and place of application to the oourt for 
the relief demanded by the eoiu|)laint. 

3. In aetions where tiie eervite of the eummons was by publication, 
the plaintiff may, in like manner, apply for Judgment, and the court 
must thereupon require proof to be made of the demand mentioned in 
the complaint; and if the dofcndnnt be not a resident of the State 
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met require tlie pl^tlff oc bis ogont to be i?xBJDined on oath reapeot- 
ing t.ny payments thnt hare been mads to the plaintifF, or to bdj onfe 
for bis UBO, on accomit of auch denmEd, and may render judgment for 
the amount which he is entitled to recover. Before rendering judg- 
ment the conrt may, in ila diei^retiiin, require the plaintiff to cudbs to 
be filed Baliafactorf security, to abide the order of tbe court, toaching 
the reatitution of any estate or effeeta which may be directed by Moh 
judgment Eo be tnuiaferred or delivered, or the restitution of any 
mouey that may be collected under or by virtuo of eaeh judgment, in 
case the defendant or hia reprBaentatlYes sholl apply and be admitted 
to defend tlie action, and sljail succeed in such der<^uce. 



§ 947, Judgment on frivolous demurrer, ( 
ply. 

If a demurrer, answer or reply bo frivolooa, the party prejudiced 
thereby, upon a prerioua notice of fiye days, may apply to a judge of 
the court, either in or out of the court, for judgment theroon, and jad"- 
ment may be given aecordiiigly. 



CHAPTER II. 
*, and the Mode of Trial. 



249. Ii3iie of law. 

W,\. Od IfBoes of both la' 

562. Trial deaned. 

563, InneB, bo- tried. 
254. iBsues triable bj- the 



§248. [30S.] The different kinds of issues, 
laanea arise upon the pleadings wlien a fatt or conclusion of laW 
ft (maintained by the one party aud contruTevted by the other. Theyil 
f two kinda: * 

1. Of law; and 
S, Of feet. 
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§ 349. [204.] Issue of law. 

1. tJpoQ n demurrer to the complaint, nnsiver or reply, or to some 
part thereof. 

§ 850. [20B.] (Am'd 1S49.) Inaue of fact. 

Ad Uene of fact arises. 

1. Upon B casteriBl allef^ation in the cuiiijilnint canlroverted by 
tho answer ; or, 

a. Upon new matter in tho answer conhroTerted by the reply ; or, 

S. Upon new matter in the reply, axeept an iaane of law is joined 
thereon. 

g 231. [:206.] On issues of both law and fact, the issue 
of law to be Arst tried. 

Issues both uf Irw and of fiict may arise upon (iiffuretit pnrla of t!ie 
pleadiugs in the saiua aotiou. lu such uusea tha issues of law must be 
first tried, ualeas the ooart otherwise direct. 

§ SiSa. [207.] (Am'd 1861, 1SB2.) Trial defined. 

A trial is the judiciul examination of the issues between the parties, 
whether they be issues of law or of fact. 

g 2S3, [208.] (Am'd 1819, 1852.) Issues, how tried. 

An isBHe of law must be tried by the court, nulesa it be raferrad, 
aa provided in sections two hundred and seranty and two hundred 
and eeventy«De. An issue of fact, in aa action for tho recovery of 
money only, or of specific real or personal property, or for s. divorce 
from the marriage contract on the grouud of adultery, must be tried 
by a jury, unleaa a jury trial be waived, aa provided in section two 
hundred sad sixty-six, or a referance ba orderad, as provided in sec* 
tjons two hundred and seventy and two hundred and seTenty-oue. 

g 354. [209.] (Am'd 1849.) Other issues to be tried hy 

the court- 

Everj other iaaua is triable by the coort, which, however, may 
order the whole issue, or any specific queation of fact involved therein, 
to ba tried by a jury. Or may refer it, aa provided in aectioua two hun- 
dred and seventy and two hundred and aeventy-one. 
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% 333. [aio.] (Am'it 1819, 1831, IS62.) Issues, where to be 

All Usnes of firet, triable by a jory or by the court, mnst be triad 
bafora ■ aiaglo judgo. IsaueH of fact in the aapTema court must be 
tried at b circuit court when the trial ia by jury, otherwiHp at a circuit 
court or apccial term, aa the court may, by its rulaa, prescribe. Issues 
of law must be tried at a circuit court or special term, and ahall, un- 
leas Iha court otherwiae direct, h«ve profaraoco on the calcudar. 

% 956. [211.] (Am'd ISse. 1R09. IHtiO, 1S6S, ISGS.) Zither 
party may give notice of trial. Note of issue- Steno- 
grapher. 

At any time after iaauc, and lit loiiat fourteen days before the court, 
eitJier party may give notice of trial. The party gisin^ tho notice 
shall furnish the cicrli. at least eight day a before the court, with a note 
of the issue coataining the title of the action, the naoies of the attoi^ 
iieys, DDd the time when the last pleading was served, and the clerk 
shall tharaupon enter the cause npon the calendar, according to the 
date of the issue. In the first judicial district there need be but one 
notice of trial, and one note of is^ue from either party, and tho acliaa 
shall then remain on the calendar until disposed of, and when called 
may be bronght t« trial by the party giving the notice. In every 
action in wliich issue of fact is now joined, and tlic action is now 
placed upon the calendar of the supreme court ot tho first judicial dia- 
trict, or of the superior court of the city of New Yorli, or of the court 
(rfcoininon pleas for the city and county of New York, the party who 
d>a11 have filed such note of i^sne, ehall, as a condition precedent to 
■Dch action being brought to trial, pay to the cleric of the court the 
eiDn of three dollars; and in every action in either of the said canrte, 
mmmencod after the passage of this act, the party who shall file 
therein a first note of issue of fact, shall, as a coadiljon precedent to 
Buch filing, pay to the clerk of the court the sum of three dollars ; and 
the amounts so received shall be accDunted for under oath, and paid 
over monthly, by the elcrk of eaoh of said courts, to the comptroller 
of the city of New York, and by iiim deposited in the county treoAuty, 
to be need as a fund for the paym ent of the salaries of stenographera 
employed in saii) courts, aa provided far in this section. If the fdad 
thuB created be inadequate to pay such salaries, the additioaal amunnt 
necessary for eucb payment shall bo npprcpriated nnd paid from ti 
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fund of county contingencieB, to which fund any Borplos of the 

so paid OTer to the comptroUor as hereinbefore provided shall be 

credited. 

Each of the courts hereinbefore named shiill appoint a atenograJ 
plier for the circuit, triid ttrm or Bpecial term at whitli iBHues o 
apB tried, which eouatitulea u aeparato brunch of such court, who 
be a sworn officer of the court, sliaH hold office during the pleaai 
the court, and shall be paid a salary of twenty-iire hundred dollai 
annum, in like manner as the BalarieB of the other offioera of the c 
ore nov paid. It shall be the duty of every stenographer ao appoioted 
for any circuit, trial Ifirm or special terra, under the direction of the 
preeidiug jnd)j;e thereof, to tahc liill Bten[>graphic notes of oil proceed- 
ings in every trial thereat ; and in raise the presiding judge shall re- 
qoire a transcript of said atenographic notes, he may order the expense 
thereof to be paid equally by the parties to the aotion, at the rate of 
ten cents for every one liundred words so transcrilied, and may enfurca 
payment thereof, and the amount ao paid, together with the sum paid 
aa a condition precedent to the cause being brought to trial, or to the 
first note of issue being filed aa hereinbernrs provided, shall be decmeid 
a necessary disburseoient within the meaning of section three hundred 
and eleven of tlio Code of Frocedure, and shall be allowed aa such to 
the prevaiiing party in the action. 

At any extra circuit, trial teroi or special term of naid courts, the 
preeiding Judge thereof shall appoint a atenographor for soeh eitra 
circuit or t^^rm, who shall, in like manner as aforesaid, be a swom, 
officer, and who shall be paid a compensation at the rate and in thar 
mBDDer hereinbefore provided. When a cnurt of oyer and terminsF* 
shall be held in and for the city and county of New York, the presid- 
ing jadge thereof shall designate one of the Btenogrnphera of the 
supreme court to act as stenographer of such court of oyer and ter- 
miner daring its session, who shall, in like ntanner aa aforesaid, be a 
swom officer, but who shall receive no compensation in addition to his 
salary as hereinbefore provided, except that in case a transcript of his 
stenographic notes, taken on the trial of any criminal cause, be required 
for the use of the presiding judge, or the district attorney, the expense 
thereof shall, on the order of such judge or district attorney, bo paid 
as a county charge, at the rate hereinbefore specified. 

The surrogate of the county of New York is hereby anthemed 
and directed to appoint a stenographer to the sniTfigate'a court of said 
county, who ahall be a sworn officer of the Court, and shall be p»id 



1 be I 

>gr»J^H 
foelE^H 
ihaOi^^H 

oted ^^^ 



4 



i 



108 CODE OF PKOCEOORE. 

Balarj of three thousaiu) dollars a year, ia like omnner a* the adMM 
of clorfcB in aaid court are now paid by law from the fees of SMd o 
paid into the treasury of the county of Kew York. Tbe atenographei 
BO appointed, ahall bo ekillod in the practice of his art, nnd bIuU bold 
bia position during good behftvlor, and so long aa he efficiently die- 
thargea the dulioa of tia office. Ho ahall, under tha direction of tbe 
aaid surrogate, take full Btenographic notes of all proceediugs in eaid 
court, iu wliluh uml proufe shell be given, which notes ahall be fuiiy 
tranaeribed. and after being aigneJ by the witneases, deponent or 
affiant, ahall be filed in the office of said sarrogato. By consent of the 
parties to tbe proceeding in which aach proofB shall be taken, and aaid 
surrogate, the signing of snch record of proof by the witno^. deponent 
or affiant, may be waived, in which case SDch record, alter being 
authenticated by the ccrtificato of said stenographer, or of said surro- 
gate, fihall be deemed to be the record of any proofs or proceedings 

lo other counties of tbia State, on trials of iasnes of Gict, at nnj 
circuit court, or court of oyer and terminer, It eIibII be lawful for tllft 
presiding justice, ia his diacrotion, to employ a stenographer, who 
sbaU be entitled to snch compensation as ahall bo certified by EUCli 
juBtlce, not exceeding five dollars for each day's attendance at such 
conrt, at the request of auch juatice, and ten cents a mile for trsTel 
from hia place of residence to the place whore the court is held, 
together with auch Bam for stationery as the presiding jostioe Bhmll 
cerfify, which compensition shall be a charge npon the countiea in 
which BDch courts shall be hold rcapcctlvely, and shall bo allowed, and 
paid from tbe court fund, in like manner as other charges arc allowed 
and paid from it. It shall be the duty of auch stenographer to furnish 
to any party to such trials, upon request, a copy of the evidence and 
proceedings taken by him on auch trials, or of auch part thereof aa 
may be required, on payment, on behalf of auch party, of ten cents fur 
every one hundred worda of the copy so furnished. 

g 257. [212.] Order of disposing' of issues on the 
calendar. 

The issues on tlie calendar abnil be disposed of in the following 
order, unless, for tho convenience of parties or the dispiitch of business, 
the court shall otherwise direct : 

1 . Issues of fact to be tried by a jury ; 

2. Issues of fact fo be tried by the court ; 

3. lesnus of law. 
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CIIAI'TER III. 
Ti-ial b;i Jury. 






Comt'w 


r trial. Scpantfi tri>l>. 

ba riiriilslKtl with a copy of lbs nlfadlogs. 

and ipeclm •pnUcW drflnHl 



.dlDgwIOi agfnenil verrilol, 
ew trial, or for Judgmujt oj 



g a5§. [Sia.] (Ani'd 1861.) Hotios of trial— Ssporata 

Either party givuig tha notice may bring tlie ieeue to trial, and in 
the abeeace of the adverse party, iialees the court, for good cause, 
otherwise direct, niny proceed with hia caae, and talie a dismiBBol of 
the complaint, or a verdict or jiidgmont, an the case may require. A 
separate trial between a plaintiff and any of the several defendants 
may be allowed by the court, whenever, iu its opinion, jnstico will 
thereby be promoted. 

g 950. [SH.] (Am'd ISS! ) Court to be fvimiBhed with copy 
pleadings, &c- 

When the issue shall be brought to trial by the plaintiff, be shall 
furnish the court with a copy of the summons and pleadings, with the 
offer of defendant, if any shall have been made. When the issue 
shall be brought to trial by Ihe defendant, and the plsintitf shall 
Detect or refuse to furnieh the court with a copy of the sHmmons and 
pleadings and the offer of the defendant, the same uisy be iHimished 
by the defendant. 

^260. [215.] (Aiii'd 1S4^.) General and special verdicts 
defined. 

A general verdict is that hy which the jury pronsunce generally 
upon all or any of the isBues, either in favor of the plaintiff or defend- 
ant, A special verdict is that by which the jury find the facts only, 
leaving the judgment to the court. 
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§ 361. [21S.] (Aiu'd 1819.) Wlien jury may render eitlLeT 
general or apeoial verdict, and when court may direct 
apecial finding. 

In an action for the recovery of epeoific pcraonul property, if the 
property have not been delivereci to Ihe plaintiff, or tlie defendant by 
his answer cluim n return thereof, tho jnrj Bball asBoss the vnlae of 
the property, if their rerdict be ia favor of the plaintiff; or If licy 
And in RiTor of the defendmt, and that he Is entitled to a return 
thereof; and may at the same time assess the duoiBgea, if any tire 
claimed in tlie complntnt or answer, which thi> prevailing party li 
Bustaioed by reason of the detention or taking and witliiiolding euch 
propertj-. 

In every action for the recoTcry of money only, or specific real 
property, tho jury, in their discretion, may render a geoerat or special 
verdict. In all other cases, the court may direct the jm-y to fis ' 
special verdict in writing, upon all or any of tile iasaes; and in 
cases may instruct them, if they render a general verdict, to find upm 
particalar questions of fact, to be stated in writing, and may djreel a 
written finding thereon. The opecitil verdict or £ndtng sliall be S 
with the clerk, and eattired upon the minutes. 

g 263. ['^IT,] On special finding with general verdiot, 
former to control. 

Where a apecial finding of facta shall be inconsistent witli the 
general verdict, the former shall control the hitter, imd the court shall 
givv jadgment accordingly. 

g 363, [218.] (Am'd Ism.) Jury to assess defendant's dam- 
agea in certain cases. 

When a verdict is found for the plnintiCf !□ an action for the reooT- 
sry of money, or for the defendant when a set-off for the recovery of 
money is estitbll shed beyond the amount of the plaintiff's olaim w 
estnbliahed, tho jury must also assess tlie amount of the recovary; 
tliey may also, under the direction of the court, assess the amoant of 
the reeavery when the court give judgment for the iilaintiff on tbs 
answer. If a setroff, established at the trial, exceed the plaintiif'l 
demand so established, judgment for the defendant must be given fi» 
the excess; or if it appear that the defendant is entitled to sQf 
other affirmative relief, judgment must be ^ven accordinQ;[y. 
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1964. [219.] (Am'd I8SI, iaS2.) Entry of the verdict. ^H 

iMioii for new trial on judge's minutee. ^^M 

(I) Upoo receiving a verdict, tho clerk aliall make an entry in bii I 



(I) Upoo receiving a verdict, tho clerk ahall make an entry 
minates, spn^ifytD^ Uie time and place of the trial, t)ie names of the 
JQTore and witnesses, the verdict, and either the jiidM^cnt rendttred 
IhereoD. or aa order that the canse l>c reserved fivBrgument or further 
considoFalion. If a different direction be not given bj the court, the 
clerk must enter judgment in conformity with tho verdict, (3) If an 
exeeptioD be tnben, it ma; be rednced to writing at tho time, or 
entered in the judge's minutes, and afttrwardEi settled as provided hy 
the rules of the conrt, and then stated in writing in a cdso, or Bepa- 
mtcl;, with so moch of the evidence as may be material tu the qnes- 
tions to be raised, but Deed not he scaled or signed, nor neeil a bill of 
exceptions be made. (3) If the exceptions be in the Grst instance 
staled in acise, and il be afterwards necessury to separate them, the 
separation may he miide under the direution of tho court, or a judge 
thereof. (4) The judge who tries the cause may, in his discretion, 
entertain a motion, to be made on his minutes, to set aside a verdict 
and grant a new tHal upon exceptions, or for iusnfficieDt evidence, or 
fur Bxces^vv damogua ; hnl such motion in actions hereafter tried, if 
heard upon the minntes, can only be heard at the same terra or drcnit 
at which the trial ia had. When such motion is heard and decided 
upon the minutes of the judge, and an appeal is tuben from the ded- 
eioa, H ciBB or exceptions must be settled in the usual firm, upon 
which tho argument of the appeal must be had. 

g 203. [22a] (Am'd 1851. IS52, ISBT.) Uotioa for new trial 
on a case, fto. — Verdict aubject to opinion of the court- 

A motion for a new trial, on a case or cxeeptions, or otherwise, 
and an Hpplication for judgment on a special verdict or case reserved 
for aigavviat or fnrther consideration, must, in the first instance, he 
heard and decided at the vircnit or special term, except that when 
exceptions are taken, the judge trying the cause may at the trial 
direct them to be heard in the first instance at the general term, and 
the judgment in the meautime suspended; and in that cose they mnst 
be there heard in the first instance, and judgment there given. And 
when, npoo a trial, the case presents only questions of law, tho jui 
pisy direct a verdict gabjeut tu the opinion of the court at the general 
term ; and in that ca^e, the upplication for judgment must be mode at 
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tfa« gwenl term. Every judgment rendered npon n verdict Ukm 
the opinion of the court at a general term, may be reviewed 

bj thu conH of appeals in tlie same munitvr, and u ith the Ulce eOect^ 
tiotiB hnd bepn duly taken nt tlie propar time ; provided it 

shall appear by the return, thnt quDstionB of law were involved ift tlM 

rendition of thi- judgment. 



CHAPTER IV. 



ivB«V^ 



SOS. fiiceiitigas, hair and vliim Wm. :Tui1gmeDt at ^ 
aea, Froceedlngi upau jndgmeot nn Issue ot law. 

§a«6. [221.] [A.m'd 1819.) Trial by jiuy, hoWWW' 

Triol by jury may be waived by the aeveral parties to an Jismi'o) 
fact, in actions od contract, and, with the aa^ent of the coart, in olihm 
actione. in the manner following : 

1. By failing to appear at the trial. 

2. By written conBent, in peraon or by uttornej*, filed with the 

3. By oral consent in open court, entered in the minutes. 

§ 267. [222.] (Am'd 184(1. 1860, ISfiB.) On ia:ial by the court, 
jodgment, how to lie given. 

Upon the trial of a qiisBtion of faot by the court, its decision shafl 
be given in writing, and flhall contain a Btatcnjent of the facts foand. 
and the conctudniia of law, Boparately ; and upon a trial of an imw 
of law, the decision shall be made in the same manner, stating thl 
cuncluBiona of law. Sach decision ehall be filed with the clerkwitUit 
twerty days after the court at which the trial toolt piace. JudgBOnl 
npon the decision shall be entered accordiog'y. If, upon mutlon, i/jf 
either party, to a general or epeciat term of the court, it shall he made 
to appeal' that the deeiaion is unreasonably delayed, the court mij 
mate an order absolute for a new trial, or may order a new trial ira- 
loaa tha decision shall be filed by a time to be specified in the order, 
The cuata of the formtr trial shall nbidu the event of the now trial. 
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§26§. [223.1 (Am'd 1851, 1852, 1860, 186*7.) Exceptions, 
how and when taken. — Motion for new trial. — Judgment at 
general term. 

[1.] For the purposes of an appeal, either party may except to a 
decision on a matter of law arising upon such trial witbin ten days 
after notice in writing of the judgment, in the same manner and with 
the same effect as upon a trial by jury. Provided, however, that 
where the decision filed under section two hundred and sixty-seven 
does not authorize a final judgment, but directs further proceedings 
before a referee or otherwise, either party may move for a new trial 
at general term, and for that purpose may within ten daj s after notice 
of the decision being fi'ed, except thereto, and make a case or excep- 
tions as above provided in case of an appeal. 

[2.] And either party desiring a review, upon the evidence appear- 
ing on the trial, either of the questions of fact or of law may, at any 
time within ten days after notice of the judgment, or within such time 
as may be prescribed by the lules of the court, make a case or excep- 
tions in like manner as upon a trial by jury, except that the judge, in 
settling the case, must briefly specify the facts found by Mm, and his 
conclusions of law. 

[3.] But the questions, whether of fact or of law, arising upon the 
trial, can only be reviewed in the manner prescribed by this section ; 
the questions of law in every stage of the appeal, and the questions 
of fact upon the appeal to the general term of the same court, as 
prescribed in section three hundred and forty-eight. 

No finding of facts by the general term shall be required for the 
purpose of review in the court of appeals ; and if the judgment be 
reversed at the general term, it shall not be deemed to have been 
reversed on questions of fact, unless so stated in the judgment of re- 
versal ; and in that case, the question, whether the judgment should 
have been reversed, either upon questions of fact or of law, shall bo 
open to review in the court of appeals. 

The provisions of this section, and also of section two hundred and 
seventy-two, as they are hereby amended, shall apply to appeals now 
pending, as well as to those hereafter brought. 

§369. [224.] (Am'dl849, 1851.) Proceedings upon judg- 
ment on issue of law. 
. On a judgment for the plaintiff upon an issue of law, the plaintiff 
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moy proNod in tlie rnnnner prescribed by tUe first two subdividooB of 
sectjoa tiro liunilrpd aail forty-eix. D)Kin the falnrc of the de^diut 
to aaswiT, wbi^ro tlio buiiioiudb whs pLTSounllj eened. If judgment 
be for the defentlaDt, upon an isane of Inw, and if taking of an account 
or the proof of any fact be necBsanry to eniible the couct to complete 
tlie judgment, a rofcrenei: or nasesBment by jury may be 
in that aoction provided. 
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97«. Mode or IriaL Effeol ot reporL Kevluw. 

§ aro. [225.] AU issues referable by eonaent. 

All or any of the isanta in the Bctiiin, wbether of faiit or of law, 
or both, may be referred, upon the written uuuaeot of the jiartiea. 

g 371. [326.] (Am'd 1849.) When refeTence may be com- 
pulsorily ordered. 

Where Um partifa do not eonaent, the cowt may, upon the ifrp^ 
cation of either, or of ita own motion, except where the ioveatigatitHt 
will require the decisioa of difficult qneatiana of law, direut a referen«e 
In the foUawlng cases : 

1. Where the triiJ of an issue of fact aball reqnire the examinatloa 
of B long acconnt On either side ; in which case tlie referees may be 
directed to liear and decide the whole iaaue, or to report upoa any 
specifio question of fact involved therein ; or, 

2. Where tlie taking of an account shall be neceaaary for the in- 
formation of the court, before judgment, or tor carrjiug a judgmeai, 
or order into effect ; or, 

S. Where a qneaUon of fact, other than upon the pleadings, ahiffi' 
Ri'ise, upon motion or otherwise, in any stage of the action. 

g ara. [227.] (Am'd ISCl. I852. IBET, 18B9, 18G0.) Uode of 
trial— Eflteot of report. — Review. 

The trial by referees shall be condncted in the some mnnnor, lod 
i^imihir notice, bs a trial by tlie court. They shitll have the mac 
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powel- to grant ■i^uunimeiita, and to allow nmenilineiitB to any plead*' 
ings and to the fUDnnona, as the court upon imeh trial, upon the bw 
terras and with the like effect Tliey »1iall have the Bame puwer 
preserre order aad panish iill violntions thereof upon sacli trinl, and 
to compel the alt; ndence of witne^Bea before them by attachment, and 
to pauisli tlietn as for a contempt for aaa-atteadBnce or refuBol to be 
sworn or testify, as 1b poaaessed by the conrt. They must state the 
facta found and the coucluaiona of law Hepara'cly; and tleir decision 
must be giveti, and may be eieepted to and reviewed in like manner, 
and with like effect in all reapecta as in cHsea of appeal under Bec- 
tion two hundred and sixty-eight; and they may iu like manner settle 
s case or exoeptionB. The report of the referees upon the who 
Bhell Btund aa the doeUion of the court, and judgment mny be entered 
thereon in tlie same manner as if the action had been tried by the 
conrt When the reference is to report tlie fa:ta, the report ahall haTfr 
the eEFoet of u spoelul verdict. 

When the case on appeal ahall h.ive been heatd and decided 
general term, npim the ri^port of the referee and eiceptions, without 
case contaiutng tbe evidence, the decision may be reviewed in like 
manner on appeal to the eourt of appeals. If tbe judgment be reversed 
at the generut term, and a new trial ordered, it shall not be deemed to. 
have teen reversed on queationa of tact, nnloBS so stated in the judg> 
ment of rsversal ; and in tbot case tbe question whether tbe jutlgment' 
Bhould have been reversed, either upon questions of fact or of law, 
shall be open to review in the court of appeals. 

§ 873, [238.] (Am'd 1849, 1851, 1882, 1803, 1863, 1866.) lUfBr- 
eea, how choBin. — Who nuijr be referee. — Report. 

In all eaaea of reference the pHrtLe<i as to whom isaueg are formed 
!d the action (except when the defendant is en infant or an absentee) 
may agree in writing upon a person or persona, not exceeding throe, 
and H reference shall bo ordered to him or them, and to no other per- 
son or poraoiis. And if tnch patties do not agree, the court shall 
appoint one or more referees, not more than three, who shall be frei 
fhrai oiception. And no person eball be appointed referee to whoa 
ftll p«rtjea in the fteLioQ shall object, except in actions for divorce 
And no judge or justice of any court shall Bit ae referee in any action 
pending in the court of which he Is jadge or justice, and not already 
referred, unless the parties otherwise stipulate. The referee " ' 
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ihsU make uul deliver > report within alxtp days from the tine 
Ihe sctioD ahull be finallj Bubmitted ; aud ta default tbcreof, and be- 
fore the report ia delivered, either psrty mnj eerve notice upon the 
opposite party that he electa to end the reference ; and tlierenpoii tlio 
ixAion BhsU proceed hb though no rererence lind been urdi-'rud, and the 
referees shall not la such case be entitled to any feee. 
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§274. [230.] (Am'd 1819, I85S, 1862.) Judgment may be 
fbr or asainst any of the parties ; may g^ant defendant 
affirmative lelief.^Camplaint taay be dismissed for neg- 
lect to prosecute action, ^ Judgment against married 



(1.) Judgment may be given f<ir oi- against ono or mora of several 
plaintiSs, and for or againab one or more ul several defeudanta; and 
it may determine the ultimate rights of the parties on each side, aa 
between themselves. 

(2.) Aud it may grant to the defendnnt any afiinnative relief to 
which he may be entitled. 

(3.) In an action against several defeudauts, tbe court may, in its 
discretion, render judgment against one or more of them, leaviiig the 
action to proceed sgainst tbe others, -whenever a eevucal judgnirait 
may be proper, 

(4.) The coart may also disuiisa the complaint, with costs in favor 
of one or more defendants, in c;ise of unreaHunable neglect on the part 
of the plaintiff to serve the aummona on other defendants, or to proceed 
iu the cause agniust the dofendant or defendants served. 

In an action brought by or against a. married woman, judgment 
may be pven against her aa well for tosis as for damages, or both for 
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■toll coets and fbr snch damagsB, in the name mumer hs against 
he levied and eoUeeted of her Bcpflrate estRta i 
And in nny proGeeding to enforce bucIi judgnii 
npreme court shall have juriadictiou.tiioDgh the amount be leas than 
i6 hundred dullnrs. 

§ are. [231.] The reUef to be awarded to the plaintiff. 
The relief granted to the plaintiff, if tlicrc bo no answer, cannot 
teeed that which he sliall have dtmanded in his complaint ; hot in 
y other CUBO the court may gruTit liim any relief cunsiateiit with the 
le made hy the complaint and embraoeil within the iaene. 

g 976. [232.] Kate of damages where damages are re- 

Bnever diuniigcs are recoverable, the plaintiff may claim and 
, if he show himself entitled thereto, any rate of damages 
10 might have horettifore recovered for the same cause of ac- 



g 377. Judgment in action for recovery of personal prop- 

Q of personal property, judg- 
ir the plaintiff may he for the posaasBJou, or for the recovery of 
ion, or the value thereof in case a delivery cannot he hod, and 
Samages for the detention. If the property have heen delivered to 
B plaintiff, and the defendant claim a return thereof, Judgment for 
'it may he for a return of the property, or the value thereof 
anut he had, and damngea for tEltiug and withhold- 



I gSTS. [333.] (Aiud ISdO, I8E1, 1852.) Judgment, how dw'] 
Bpted. 

r Judgment upon aa i»Btie of law or of fact, or upon confer 
in failure to answer (except where the clerk ia authorized to enter 
IS by the first snbdi vision of section two hundred and fnrty.«is, 
phf section tliree hundred and eighty-four, and except where it 
y be ^ven at the general term 03 provided in section tiro hundred 
S riity-five), shall in the first inatanee he entered upon the direction 
It single judge, or report of referees, subject to review at the general 
u the demcnd of either party, as herein proiided, 
0» 
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i 970, [33t.] Clerk to keep a Judgment-book. 

The olerfc slioU keap, among the records of the conrt, a book^ 
the entry of jtvigmeata, to be ualleil IIil> "judgment-book," 

i entered in Jud| 

The judgment shall be sotered in the judgment-book. Bud d 
Bpecifj clenrlj tho velicf granted, or other determiDaLton of the m- 

§ aSI. [236,] (Ani'd 1B49, 1851, 1BE2,) Judgment-roIL 
Unless the party «r Ma attorney shall ftirnish a judgment-roll, tha 
clerk, Immediately after entering tba judgment, shall attach together, 
and file the fuUowiog papers, vhich shall cnnatituto the judgment- 
roll; 

1, In case the complaint bo not answered by any defendant, the 
Bummona and complaint, or copies thereof, proof of service, and that 
wi answer has been received, the report, if any, and a copy of the 
judgment. 

2. In aU other cnaes, the summons, pleadings, or copiea thereof, 
nnd a copy of Ihe judgment, with any verdict or report, tha offer of 
the defendant, exceptions, case, and all orders and papers in any way 
inyolvhig the merits and Qecessarily affecting the judgment. 

§ 3§2. [237.] (Am'd 1G51, 1867,) Judgments, wliea andhow 
to be doeketed. — Becured on appeaL 

Upon filing a judgment-roll upon a judgment directing in whole or 
in part the payment of money, it may he docketed with the elerk of 
the cocnty where tbe judgment-roll was filed, and in any other county 
upon the filing with the clerk thereof a transcript of the original 
" doeket," and shall be a lien on the real property in the county where 
very person against whom any snch judg- 
1, and which he may have at tbe time of the 
docketing thereof in the county in which such real property is situ- 
ated, or which he shall acquire at any time thereafter, for ten yeors 
from the time of docketing the same in the county where tbe judg- 
ment-roll was filed. But tho time ijurlng which the party recaveriug 
OF owning such judgment shall be or shall have been restrained from 
proeeediog thereon by any order of injnnction, or other order, or by 
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tlie operation of any appeal, shall not constitute any part of the ten 
years aforesaid, as against the defendant in such judgment, or the party 
obtaining such orders or making such appeal, or any other person who 
is not a purchaser, creditor or mortgagee in good faith. But whenever 
an appeal from any judgment shall be pending, and the undertaking 
requisite to stay execution on such judgment shall have been given, and 
the appeal perfected as provided in the Code, the court in which such 
jadgment was recovered may, on special motion, after notice to the 
person owning the jadgment, on such terms as they shall see fit, direct 
an entry to be made by the clerk on the docket of such judgment, that 
the same is "secured on appeal/' and thereupon it shall cease during 
the pendency of said appeal to be a lien on the real property of the 
judgment-debtor, as against purchasers and mortgagees in good faith. 



TITLE IX. 

Of the Execution of the Judgment in Oivll Actions, 

Chapter I. The execution. 

II. Proceedings supplementary to the execution. 



CHAPTER I. 
2'he Execviicn. 

SEcnoM 288. Execution within five years of course. 

284. Execution can only be issued by leave of court after five years. Leave, 

how obtained. 

285. Ju ^gments, how enforced. 

286. The different kinds of execution. 

287. To what counties execution may be Issued. Execution against a mar* 

ried woman. 
28S. Execution against the person, in what cases. 

289. Form of the execution. 

290. Execution to be returnable in sixty days. 

291. Existing laws relating to execution continued. 

§ 2§3, [238.] (Am'd 1849, 1866.) Execution within five 
years of course. 

Writs of execution for the enforcement of judgments as now used 
are modified in conformity to this title, and the party in whose favor 
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■ judgment has been heretofore or shsU hereoftnr be gi 
9 «f hiB death hia p4>raonal represeDtal'iTeB duly appai 
1 Uroe within five yenrs after tlie entry of judgnieut, proceed 
V the same, as prescribed by this title. 

tl. [239.] (Am'd 1B31, 1S58.) After five yeexB, to to 
I Jasued. only by leave of court. — I.eave, how obtained. 

After the lapao of fivo yisars from the entry of jndginent, an eieou- 
□n eaa. be issued only by leave of the court, upon motion, with per- 
I Bonal notice to tho adverse party, unless he be abwnt or non-reddsat, 
I or oannot be found to make such service, in which caae euch Bervioe 
I inay be matlo by publication, or in sueh other manner as the court shall 
I direct. Such leave aholl not be ^ven onless it be t'atabUshed by the 
toatb of the party, or other satiafaetory proo^ that the judgment, or 

le part thereuf, remains unsatisfied and due. Bnt the leave shall 
I not be necessary when execution has been issued on the judgnient 
r itlthin the five years, and returnc^d unsatisfiei! in whole or In part. 

"When judgment shall have been rendered in a. court of justice of 
I the peace, or in a justice's or other Inferior court in a dty, and dock- 
I eted in tbe office of the cleric of the county, the application for leava 
execution must be to the county court of the county where 
[ the judgmeot Was rendered, or in the city and county of New York ta 
I the court of eomiiion pleaa of that city and county. 

§385. [340.] {Am'd 1349.) Judgments, how enforced. 

Whore a judgment requires the payment of money, or the delivery 
I of real or ptrsonal property, the same may be enforced in those re> 
I Bpecta by execution, as provided in this title. Where it requires the 
ance of any other act, a certified copy of the judgment may be 
f served npon the party against whom it is given, ur theperiron ur officer 
w who is required tliereby or by law to obey the same, and his obedience 
I' thereto enforced. If he refuse, he may be punished by the court a; 
■'fiir a contempt 

g 2S6. [341.] (Am'd 1849.) The dM^rent kinds of exaon- 

Thore sliall be three kinds of execution; one against the property 
I of the judgment debtor; euother ugainlt his person; and the thtrd 
• for the delivery of the possession of real or personal property, o 



CODE OF rKOCEIJUHE. 



delivery with damagea for witliholding tlie eame. Thpy hIibII !»' 
deemed the process uf tbe conrt, but they need not be seated nor i 
Bcribed, except aa jireserihed in aectior two hmidred ajid eighlj-Di 



g a§r. [24S.] (Am'd ISAl, 185S, 186^,) To what counties e: 
ecution may be isaued. — Execution againet a marriel 



I 



WliKD tlie esecntion is against tlie properly of the judgment 1 
debtor, it may lit iasued tn tlio elier ff uf any uuunty whuru jadgmralt 'I 
is doclietod. Wlien it requires the delivery of real or personal prop- J 
erty, it must be issued tu Ihe BbcrifT of the county where the priipertj^ m 
or some part thereof, is aituated. Ezecatloiia uiaj be issued u 
same time to different counties. 

Heal property adjudged to be so'd must be sold in the coonty 1 
where it lies, by the sheriff uf tlie county, or by u rtfunte appointMt I 
by the court for tbat purpose ; and therenpim tlie sheriff or refe«» J 
must execute n eonvoyance to the puroluscr, wliioh uunveyar 
be effectual to pass the riglita and intereats of the parties ndjudged U 
be sold. 

Ad oxecation may iEsue ngoinat a married woman, and 
direct the levy aud collection of tbe amouut of the judgnieot againa 
ller from her Ecparate property, and nut otherivieo. 

§289. [243.] (Am'd 1840, 1802.) Execution against t 
peraon, in wliat cases. 

If the iiclion be one ia which the defendant might have been 
arrested, as provided in section one hundred aod aeventj-nine and 
Bectiuti one hundred and eighty-one, an ezecntion against the person 
of the judgment dcbtup may be issusd to any county within the juris- 
dictiun of the Court, alter the return of an execution og^uinst his prop- 
erty unsatisfied in whole or in part. But uo execution shall isaiie 
ogainet the person of a judgment debtor, unless an order of arrest has 
heea served, as in this act provided, or nolcsa the complaint contains 
a Etatement of (tu^ts showing one or more of the causes of arrest 
>ed by section one hundred and seventy-nine. 

B$98B. [344.] (Am'd 1849.) Form of the execution, 

iulion most be directed to the sheriff, or coroner when tho 
niff is a party or interested, subscribed by tlie party issn 
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liis attorney, and must intelligibly refer to the judgment, stating the 
court, the county where the judgmentToU or transcript is filed, the 
names of the parties, the amount of the judgment, if it be for money, and 
the amount actually due thereon, and tjie time of docketing in the 
county to which the execution is issued, and shall require the ofl&cer 
substantially as follows : 

1. If it be against the property of the judgment debtor, it shall 
require the officer to satisfy the judgment out of the personal prop- 
erty of such debtor; and if sufficient personal property cannot be 
found, out of the real property belonging to him on the day when 
the judgment was docketed in the county, or at any time thereafter. 

2. If it be against real or personal property in the hands of per- 
sonal representatives, heirs, devisees, legatees, tenants of real prop- 
erty, or trustees, it shall require the officer to satisfy the judgment out 
of such property. 

3. If it be against the person of the judgment debtor, it shall 
require the officer to arrest such debtor, and commit him to the jail of 
the county until he shall pay the judgment or be discharged accord- 
ing to law. 

4. If it be for the delivery of the possession of real or personal 
property, it shall require the officer to deliver the possession of the 
same, particularly describing it, to the party entitled thereto, and may 
at the same time require the officer to satisfy any costs, damages, or 
rents or profits recovered by the same judgment, out of the personal 
property of the party against whom it was rendered, and the value of 
the property for which the judgment was recovered, to be specified 
therein ; if a delivery thereof cannot be had, and if sufficient personal 
property cannot be found, then out of the real property belonging to 
him on the day when the judgment was docketed, or at any time 
thereafter, and shall in that respect be deemed an execution against 
property. 

§290. [245.] (Am*d 1849.) To be returnable in sixty 
days. 

The execution shall be returnable within sixty days, after its 
receipt by the officer, to the clerk with whom the record of judgment 
is filed. 
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§ 291. [246.] (Am»d 1849, 1851.) Existing laws relating to 
execution continued, until otherwise provided. 

Until otherwise provided by the legislature, the existing provisions 
of law, not in conflict with this chapter, relating to executions and 
their incidents, the property liable to sale on execution, the sale and 
redemption thereof, the powers and rights of oflBcers, their duties 
thereon, and the proceedings to enforce those duties, and the liability 
of their sureties, shall apply to the executions prescribed by this chap- 
ter. 



CHAPTER II. 
Proceedings Supplementary to the Execution, 

Sbctiion 292. Order for discovery of property, examination of judgment debtor, &c. 

293. Any debtor to execution debtor may pay Iiis debt to sheriff. 

294. Examination of debtors of judgment debtor, or of tliose having prop- 

erty belonging t-o him. 

295. Witnesses required to testify. 

296. Compelling party or witnesses to attend. 

297. What property may be ordered to be applied to the execution. 

298. Judge may appoint receiver, and prohibit transfer of property. 

299. Proceedings upon claim of another party to property, or on denial of 

indebtedness to judgment debtor. 

800. Reference by Judge. 

801. Costs of proceeding. 

802. Disobedience of order, how punished. 

§ 292. [241] (Am'd 1849, 1851, 1858, 1859, 1863, 186Y.) Exist- 
ing suits.— Order for Discovery of Property, fxamination 
of Judgment Debtor, &c. 

(1.) When an execution against property of the judgment debtor, 
or any one of several debtors in the same judgment issued to the 
sheriff of the county where he resides or has a place of business, or if 
he do not reside in the State, to the sheriff of the county where a 
judgment-roll or a transcript of a justice's judgment for twenty-five 
dollars or upwards, exclusive of costs, is filed, is returned unsatisfied, 
in whole or in part, the judgment creditor, at any time after such re- 
turn made, is entitled to an order from a judge of the court, or a 
county judge of the county to which the execution was issued, or a 
judge of the court of common pleas for the city and county of New 
York, when the execution was issued to such city and county, requir- 
ing such judgment debtor to appear and answer concerning his prop- 
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^^H erty before such judge, at a. time and place specified in the order. 
^^H within the coanty to which thii exetutiuu vas isEiied. But in case af 
^^H an order made by a jUE^ice of the eujiivmo court all aubeeqaent pro- 
^^H cpedin^ shall 1>e had before Bome justice in the jadiciol di^riot where 
^^V the judgroeat debtor residds, to iDe Bpecih?d in the order. (S.) Afbet 
^^* the issulug of an execution against property, and upon proof by afB- 
davit, of a party or othenriBe, to the satisfaction of the conrt, or ■ 
judge thereof, or county jodge, or »ny judge of the court of comiDim 
pleas for the city and county of New York, that any judgment debtor, 
rcBidiiig in the county where such judge or olfieer reaides, has prop- 
erty wliieh bo unjosllj retiiaea to apply towards the antiBfactloii of Qm 
judgment, anch court or judge may, by an order, require the jadgment 
debtor to appear at a specified time and place, to answer coni;erniiig 
the same; anil eucli proceedings may thereupon he had for the appli- 
cation of the property of the judgment debtor tflwarda the satiaCictloa 
of the judgment as are provided upon the return of au executiun. 
Whenever il shall satisfactorily appear, by affidavit, to a justice of the 
snpreme court, that such county judge, or judge of said court of com- 
moQ pleaa, is incapacitated from acting in any of the proceedings 
whaterer herein autboriied, &om any cause or causes whatsoever, such 

■ juaUcB of the supreme court shall have the same powers and authoiity, 
in all cascB whatever, aa are herein conferred upon him as tu cases of 
judgments in the supreme courL (3.) Do ao examinatinn under this 
HOCtiou, either party may examine witnesses in his hehall^ and 1^ 
judgment debtor may be ainmiued in the same manner as a wJtliesB. 
(4.) Instead of the order requiring the attendance of the judgment 
debtor, the judge may, upon proof by affidavit or otherwise, to his 
sntUfartion, that there is danger of the debtor's leaving the Slate, or 
ooncetUing himself, and that there is reason to believe he has prop- 
erty which ha unjustly refuses to apply to such judgment, iaane a war- 
rant requiriug the sheriff of any county where such debtor may be, 
to arrest him and bring him before such judge. Upon being brought 
beKirc the judge, he may be examined on oath, and. if it then appears 
that there is danger of the debtor's leaving the Statp. and that he hoi 
property which he has unjustly refiiscd to apply lo such judgnent, 
ordered to enter into an undettofeing, wilh one or more sureties. Qui 
he will, from time to time, attend before the judge ns he shall direct 
■nd that he will not, dnring the pendency of the proceedings, diapola 
of any portion of his property not exempt from execution. In default 
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of entering into euch andertakiag, Le may ba committad to priaon hy 
warrant of the judge, as for a conteml)t. (5.) No person shiill, i 
examinalion purenunt to this chapter, be excused from answering anf 
qnestion on the ground that hia exara'natioa will tend to ci 
of the Gommiseiuti uf a fraud ; bat hia unswc^r shall not be used H j 
evitlenee ugninat bim in any criminal proceeding or proaecution. 
shall he be eTieused from acswering any qneBtiOD. on (lie ground thiti 
he has, befom tha eiaminntion, execntod any conveyaneB, aSBigonienl^S 
cw tnmafer of liis property for any purpuae, bnt his answer shall ni 
be used as evidence ogainat him in any eriminnl proneeiling or prosB-S 
eution. 

g 993. [■i48.] (Am'd 1841t.) Existing suits— Any debtor'.l 
may pay execntion against his creditor. 

After tbe issuing of exetution nguinst property, any perBOti I 
indebted to ihe judgment debtor may pay to the sheriff the smomit J 
of hia debt, or so miicb thereof as shall be necessary to satisfy the ,f 
execution ; and the ebfriff's receipt ahidl be a sufficient discharge tot' I 
tbe amouut so paid. 

§ 294. [I!4:!>.] (Am'i! 1840, 13r>3.) Sxieting siiits — Examina* 
tion of debtors of judgment debtor, or of those baving 
property belonging to tiim. — Joint debtors. 

A/tor the iasuiug or return of an exeentlon against properly of tbe 
judgment debtor, or of any one of Bcvcral debtors in the same judg- 
ment, and upon an affidavit that any person or corporation has prop-: 
erty of sueh jadgraent debtor, or is indebted to him i 
exceeding ten dollars, the judge may, by DQ order, require such p6t-i 
eon or corporation, or any officer or member thorewf, to appear abi 
npacified time and place, and answer eoncernlDg the same. The ji 
may also, in hia discretion, require notice of such proceeding U 
given to any party to tlio nctiou, in such manner as may seem to 
proper. 

The proceedings mentioned in thia section, and in section two hun- 
dred and ninety-two, mny be taken upon the return of an execution 
itnaatisfiud, issued upon a judgment recovered in an action against 
3<rint debtors, in which some of the defendants hava not lie 
with the summons hy which said action was commenced, 
Celntos to the joint property of such debtors ; and all actions by crfid- 
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itora to obtain sstisfLCtion of judgments out of the property of joiDl 
debtors are maiulBinable in tlie tike mniuitr mid tn the like eSetA 
TlieBe proviaions ehnll upply to nil propfediiig* iind artiooa now pend- 
ing, and nut actusilj tiiriiiiaated by any fiiiu] jud^^cot or dtcrep. 

g 993. [Sno.] Existing auits — Witneeaes required to tes- 
tify. 

WitneBses msj be required to appear and teBtiTy on any proceed- 
ings tmder tbis cliapter, in ths BBtne manner aa uponUie trial of ak 

§996. [351.] (Am'd 18il>.) Existing suits— Compelling 
party or witueaBea to attend. 

The party or witoesa may be reqoirad to attend before tlie judg^ 
or liefuro a rtftree appoinU'd by tbo court or judge ; if before a raf^ec, 
the examination shall be taken by the referee, and certified to Hu) 
jud^. All examinations and answers before a judge or referee, nndw 
tills chapter, shall be on oath, except Ihut when a corpuratiou auawer^ 
tlie answer shall be on the oatli of on ufiiccr tborcof. 

§397. [2B2.] (Am'd 1861.) Existing sttita— What property 
may be ordered to be applied to the execution. 

The judge may order any property of the jndgment debtor, sol 
exempt from exccutiou, la tlic hands eillicr of liimself or any olher 
person, or due to the judgment debtor, to be applied towarda the sat- 
isfaclion of the judgment ; except that the enruiuga of tlie debtor for 
hiBparsonal sorvicua, at an j time within eisty days next preceding the 
order, cannot be so applied when it is mnde to appenr, by the debtor's 
affidavit or otbcrwiae, that aucb enrijlngs are ceceGsary fur the uao of 
a family supported wholly or partly by hla Inbor. 

g 398. [253.] (Am'd J8i3, 1851, 1862. 1863.) Existing aulto— 
3'udge may appoint receiver and prohibit transfer, Ac., of 
property. — Order, &o. 

The judge may also, by order, appoint a receiver of the property 
of the judgment debtor, in the s.inie manner, and with the like author- 
ity, OS if the appointment wus mailc by the court, according to fieetion 
two bimdred and foity-four. But before the appointment of sadb 
recciTer, the judge shall aacBrtftin, if practicable, by the oath of tbe 
party or otlierwlae, whether any othur supplementary proceedings ii 
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pending against the juilgiuent dubtar, and if auch proceedingB oraH 
pending-, l.lie plaintiff therein shall baye notice to appear before 1' 
and shull lilcewise havo nutitc at all subsequent prut'eedings In r 
tlon to sniil receivership. No more than one receiver of the prop«Itt 
of a judgmont debtor aUall bu appointed. The judge may also, IB 
order, forbid a transfer or otiier disposition of tlie property of 
judgment dobtor uut CKompt from exevutlon, and any interferi 
therewith. 

Whenerer the judge siiall grant ai 
recelTsr of tlie property of the judgm 
filed in the office of tlie clerk of the ci 
ia the action or frangcrlpt from jnsticu 

proceedingB are taken, is filed; and the said clerk shut! record tha 
order in a book lo be kept for that purpose in bia office, I 
" Book of orders oppoinling receWers of Judgment debtoTH," and shall J 
iiot4i ihu time of the filing of said order therein. A certiSed Oflipf ■ 
of said order shall be delivered to the receiver named therein, 
he shall be vested vith the property and effects of the judgmrai 
debtor fioro the time of the filing and recording of Ihe order 1 
aforesaid. The rtceiver of tlie judgment debtor shall be 
to the direction and control of the court in which 'the judgment 
Wns obtained upon which the proceedings are founded; or if the 
judgiucnt is upon a transcript from justice's court, £led in county 
clerks offlt;?, then he ahull be subject to the diruction and control of 



a order for the appointment of 1! 
int debtor, the same ahall be 
iinty where the judgment-roll 
s judgment, upon which tha 
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But before he ehsM be vested with any real property of such jud^ 
tneut debtor, a certified copy of said order shall also be filed and 
recorded in the office of the clerk uf the county in which any real 
estate of such judgment debtor aooght to be afiectcd by such order is 
situntcd. and also in the oflieo of the clerk of the county in wLidt 
aucb judgment debtor residua. 

§■299. [2B4.] (Ani'd 1849.) Existing suits— Proceedings 
upon claim of another party to property, or on denial of 
indebtedness to judgment debtor. 



If it appear that i 
of the Judgment debtor, o! 
property adverse to him, 
shall be recoverable only 



jrporution alleged to have property 
indebted to him, claims an interest iu tbe 
or denies the debt, auch interest or debt 
a an action against such person or corponM 
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tion by the receiver ; but the judge may, by order, forbid a troDsfer 
or other disposition of such property or interest, till a sufficient oppor- 
tunity be given to the receiver to commence the action, and prosecute 
the same to judgment and execution ; but such order may be modified 
or dissolved by the judge granting the same, at any time, on such 
security as ho shall direct. 

§ 300. [256.] (Am'd 1849, 1857.) Existing suits— Reference 
by judge. 

The judge mny, in his discretion, order a reference to a referee 
agreed upon by the parties, or appointed by him, to report the evi- 
dence or the facts, and may, in his discretion, appoint such referee in 
the first order, or at any time. 

§ 301. [256.] (Am'd 1849.) Existing suits— Costs of pro- 
ceeding. 

The judge may allow to the judgment creditor, or to any party so 
examined, whether a party to the action or not, witnesses' fees and dis- 
bursements, and a fixed sum in addition, not exceeding thirty dollare^ 
as costs. 

§ 302. [257.] (AmM 1849, 1851.) Existing suits— Disobe- 
dience of order, how punished. 

If any person, party, or w^itness, disobey an order of the judge or 
referee, duly served, such person, party, or witness, may be punished 
by the judge as for a contempt. And in all cases of commitment 
under this chapter, or the act to abolish imprisonment for debt, the 
person committed may, in case of inability to perform the act required, 
or to endure the imprisonment, be discharged from imprisonment by 
the court or judge committing him, or the court in which the judgment 
was rendered, on such terms as may be just. 
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13, [353.] Toe bill aboUebed. 
All statutes e^dnblisliiug or regulating tijc cnsts or feei 
neya, soIicitorB, and counsel in civil actions, and all existing rnles ol 
pFDvisions nf law restricting or controlling tbe right of a party ti 
agree witli an attorney, solicitor, or (>0UQseI, for his coitipensatioi 
repealed ; and hereafter the measure of such compenaation ehall ba J 
left to the agreement, express or implied, of the parties. Bat therar^ 
may be allowed t« the prcTailiDg party, upon thi> judgment, ( 
aams by way of indemnity for his expenses in the action, 
allowances are in this act termed coata, 

§ 304, [259.] (Am'd 1849, 1B62.) Wben allowed of C 
to the plaintifT.— Seveiral actioua on one insirument. 

Costa shall bo allowed of course to tht jilaintiff, upon a rec( 
in the following ciiBes : 

1. In an action for the recovery of real property, or when a 
of title to real property ariaea on the pleadioga, or is certified by ti 

Kto have come in question at the trial ; 
In nn nction to recover the posseBsion of persona! property ; 
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S. In the aetiona of wliieh a cDort of justice of the peace ho go 

4. In an action for the recovery nf money, where the plaintiff shalt 
rectrrer filly dollars; but in na oolioD for aasault, battery, Talse im- 
priBODinent, libel, alander, maiicioos prosecution, criraiual conversa- 
tion, or Bediifition, if the plnintiff recover less than fifty dollars 
damages, he shidi recover no more costa than domagce. And in an 
action to recover the poasassioQ of parBonal property, if the plainUff 
recover less than fifty dollars damages, he shall recover no more costs 
than daasges, unless he recovers also property, the value of which, 
with the damngea, amounts to fifty dollars, or the posaeseioD of prop- 
erty bo adjudged to bim, the value of which, wilb tlie damageti, 
■mounts to fifty dollars; such vaJui! must he determined by the jury, 
conrt, or referee, by whom the action is tried. When severnl actjom 
shall be branght on one bond, rocogniMnce, promiSBory note, bill of 
exchange, or other instrument in writing, or in any other case, for ths 
same canaa of action, gainst aereral parties who might have bses 
joined as defendants in tlie same action, do costs other tlian disburae- 
ments ahall be allowed to the plnintiff in more than one of such actions, 
which ihall be at liia electioa, provided that the party or parties pro- 
ceeded against in such other action or actions shall at the dme of 
the commencenient of tlie previous action or acliona have been within 
tMa State, and nut secreted. 

g 30S. [aeo.] Wlien allowed to defendaat. 

Coats shall be allowed of course to the defendant, in theaotiooi 
menMoaed in the lost saclioa, unless the plaintiff be entitled to costs 
therdn. 

g306. [261.] (Am'd 1849. 1851.) Wlieu allowed to eithet 

party, in tlie discretion of the court. 

Id other actions, costs msy be allowed or uot, in the discretion of 
&e court. 

In all actions where there are several defendants not united in in- 
terest, and making aeparate defences by separate answers, and tha 
plaintiff fails to recover judgment against nil, the court may awnrd 
costs to such of the defendants as have judgment in their bror, or 
any of thom. 

In the (ollowipg cases t!ie costs of an app«al shall be in the dis- 
cretion of the court : 
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1. Wlien a new trial shall be ordered ; 

2. Wlien a judgment Hhiill bo affiraiod in part, and reversed in 
part. 

g 30r. [sea.] (Ara'd 184», 1851, 1S52, 1857, 185S, 1859, I8S2, 

1803, i8tn, isea, 1867!) Amount of coiU allowed. 
Wlma olluwed Easts shall be as follows : 

1. To the pLtiutJff, fur all pruceedinga before nDtice of trial ipi 
Bctions whoru judgment for failure to anawor cnn be taken witbont- 
applicatioD to the cuurt, fifteen doUara; where judg-ineot can only 
be taken on Bach application, tweutj-fire dollars; for all proceedinga 
after notice of and btfrire trial, tilleen dullara; for each additioanl de- 
fendant Bcrvcd with process, not axcHeding ten, two dollars ; and 
for each necessary dufendaat in CKCO^ of that Dumber, served wltli 
proceea. une dollar, 

2. To the dttfisndant, fur all proceedings bufiire Dotico of trial, ton 
dullara; and for all proceedings after notice of and before trial, lifteen 
dollars. 

3. To either party, whero a new trial shall be had, for all proceed- 
inge after the granting of and before sacb new trial, twentj-flve dol- 
lars ; fur attending npoa and taking; the deposition of a witnese con- 
ditional Ij, or attending to perpetuate his testinony, ten dollars ; for 
drawing Intttrrugaturles to annex to a oommis^ion for the taking of 
teatimonj. tea dollars ; for attending the examinnlion of a party 
befi>re trial, ten dollars; for luakiog and serving a case, or case 
Dootaining eioeptiona, twrenty dollars, escept that where the case 
llisll necessarily contain more than fifty foUus, there ahal! be allowed 
ten dollars in addition Thecuto; and for making and serving aroeod- 
nienta (hereto, ten dollars. To the pliintiff for the appointment 
o£ a guardian of an infant dpfendoat, ten dollars ; but no more than 
ten dollars shall be allowed for the appointment of guardians ill any 
one action. To the plaintiff fur procuring an order of injnncUnn, 
ten dollars. 

4. To either party fur the trial of an iasne of law, tiventy dollars ; 
fbr every trial of an issue of fact, thirty dollars; and where the trial 
shall necessarily occupy mure tliun two days, ten dollars in addition 
hereto. 

6. To either party on nppeal, except to the court of appeals, and 
except appeals in the cases mentioned in subdivieiuns one. three, four 
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and five of Bection three hundred and forty-nine, and cxt'cpl in ouM 
mentioDod in the second pantgrnph of eection three hundred and 
forty-four, befuru Argnment. tweaty dollars; for argumeot, forty dol- 
lars ; and the same costs ehall be ulloved to either pnrty before atga- 
inent, and fur urgunient on api>iivatiun for judgment upuu special rer- 
dict, or upon rerdict subjei^t to the opinion of the court, or for n new 
trial, oD a case made and in cases where e^ceptiona are ordered to be 
heard in the first instance at a general term, ander the provisiooB of 
aoction two hundred and aixty-liTe. 

6, To either party on appeal to the court of appeals, before argu- 
ment, thirty dollars; for argument, sixty dollars; and when a jnSg- 
meet is alHrmed, the coart may, in its discretion, also award danu^ 
for the delay, not exceeding ten per cent, on the amount of the judg- 
meat ; for prepariag and serving a case, or case containing excBpHons, 
in appeals to the court of appeals, twenty dollars. 

7. To either party, fur every circuit or term, not exceeding fiv* 
circuits, and five special and five general terms, at which the cause Is 
neceasarily on the calendar and is not irind, or is postponed by order 
of the court, ten dollars ; and for every term not esceediog; ted, ex- 
cluding the term at which the cause is ai^ed in the enurt of sppeaU, 
ten dollars; but in an action hereafter brought to recover dower, fan- 
fore admeasureineBt, of real property aliened by the husband, tbs 
plaintiff shall not recover costs nnlesa it appear that the dower was 
demanded before the commenccmcDt of the action and was refused. 

The same custa shall he allowed to the plaiotiff in proceedings 
under chapter two, title twelve, of tlie second part of this Code {sae- 
tlons three hundred and seventj-five to three hundred and eighty-one), 
as npon the commeneemetit of nn action. 

g 809, [263.] (Ani'd ISiR, ISM, ISfiS.) Additional allow- 
In addition tu these allowances, there shall be allowed to the plun- 
tiff, npon the recovery of judgment by him, in nuy action for tha 
partition of real property, or for the foreclosure of a morlgage, or in 
any action in which a warrant of attachment lias been issued, or for 
an adjndication upon a will or other instrument in writing, and in pro- 
ceedings to compel the determination of claims to real property, tlM 
sum of ten per cent, on the recovery, as in the next secUon prBBcribe4i 
for any amount not eiceeding two hundred doUnrs ; an additional M 
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of fire per cent for any addittond tLmonut not exceeding four hnndred 
doUara; and an additions! sum of twu per cent, for any additional 
amoont not excsediug one thouaand dnllars. 

And in tbe actiooa above named, if the Haoio Hhall be settled belbra < 
jndgmeiit (herein, ]iko allowanuos upon tbu luouunt paid of gecured, i 
npon Buch settlement, at one-haif the rates above specified. 

§ 309. [2(i4.] (Am'd 1849, 18S7, 18S8, 18B9, 1862, 18B6,) Allow- 
ance, how computed, — Difficult and axtfaordinary cobob. 

Theae rates shall be etitimated upon the Talne of tbe property 
dainied or attached, or affected by the adjudication npon the will o 
other inHtrameut, or sought to be partitioned, or the amount found 
due or unpaid apon the mortgage in an action for foreclosure. Ac 
whenever it shall he necessary to apply to the court for an ordar en- 
forcing the payment of an installment falling due, after judgment, in 
an action for forecloHure, the plaintiff shall be entitled to the rate of 
allowance In the last section prescribed, but to no more in the aggre- 
gtite than if the whole amount of the mortgOKe had been due when 
judgment was entered. Soch amount of value must bo determined by 
the conrt or by the com mi sai oners, in case of actual partitions. In 
difficult and extraordinary cases, where a defence hsa been interpoeed, 
□F in such cases where a trial has boon had, and in actions or pro- 
ceedings for the partition of real estate, the court may alao, in ita 
discretion, make a further allowance to any party, not ciceedii^ Are 
per cent, upon the amount of the recovery or claim, or subject-matter 
involved. 

§ 3t0. [36S.] Interest on verdict or report, wben al- 

When the Jodgment ia for the recovery of money, interest, tcora ' 
the time of the verdict or report antil jadgment ho finally entered, 
shall be computed by the clerk, and added to the costs of the parly 
entitled thereto. 

§S1I. [266.] (Am'd 1848, 1867, 1862,> OostB, bow to b« 
inserted in judgment.— Adjustment of interlocutor; costs. 

The clerk shall insert in the entry of judgment, on the application 
of the prevailing party, upon five days' notice to the other, eseept 
when the attoroeya reside in the same city, village, or town, and then 
npon two days' notice, theauro of the allowsncos for costs, as provided 
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by this Code, the neceuary dlBbarsementB. inclading the fees of offi 
cers altoweil bj law, the fees of witoeBaee. the reoBonnblo compenBi- 
tton of CD mm isai liners in tsklog depositions, the f^es of referees, and 
Ihe eipense of printing- the papers for bdj hearing when required by 
a rule of the court. The disbursements shall be stated In detail and 
verified by allidayit. A nopy of the iteniB of the costs aod disbllrse- 
meota shal! be served, with a notice of adjustment. 

Whenever it shall be necessary to adjust costs in any iaterlocntory 
pmceudlng In an actioa, or in any special proceedings, the same 
ahall he ndjusted by the judge before whom the same may be beard, 
or Ihe court before which the same may be dacided or pending, ot in 
Bucb other manner as the judge or court may direct. 

gSI3. [267.] Clerk's fee*. 

The clerk shall receive. 

On every trial, from the party bringieg it od, one doUiir; on en- 
teriog a judgment by tiling transcript, six cents; 

On entering judgment, fifty cents; except in courts where the 
clerks are salaried officers, and in such courts, one dollar. 

Ha shall receive no other fee for any servicea wliatevar, in a civil 
nation, except for copies of papers, at the rata of fife cents for every 
hundred words. 

§313, [268.] Beferees' feea. 

The feea of referees ahal! bo throe dollars to each, for evary day 
spent in the busineas of the reference; bat the partiea may agreefa 
writing upon any other rate of compensation. 

§ 314. [269.] Coata on poatponement of trial. 

When an appUcatioo shall be made to a court or referees to post- 
pone a trial, (he payment to the adverse party of a sum not exceeding 
ten dollars, besides the fees of witnesses, may be Imposed, as the con- 
dition of granting the poatponement. 

% SIS. [270.] {Am'd 1S49, 1SB7.) Existing Suite— Coati 
on B, motion. 

Coats may be allowed on a motion, in the diacretion of the conrt or 
judge, not exceeding ten dollars, and may be absolute or dlreeted to 
abide the event of the action. 
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g 316. Costa a^rainst infcuit plaintiS'. 

When costs ore adjudged agftinBt an infant plaintiff, tha guardian 
by wliom he appeared in the action ehall be reBponsibla therefor, aad 
payment thereof may be enforced by attachment. 

g 317, (A.Tn'd 1S61, 1852,] Costs in action by or OKainst 
an executor or administrator, trustees of an express trust, 
or a person expressly authorized by statute to sue Se- 
curity for costs. 

(1.) In as action ppoflPclit^d or defended by an elecntcr, admhils- 
trator, trustee of an express trust, or a pereon expreagly authoriEed 
by etatate, costa shall be recovered, as in an actios by and ss^inst a 
person prosecsting or defending in bis own right ; but such coats shall 
be chargeable only upon or collected of the estate, fuod, or party rep- 
resented, unless the court shall direct the aams to ba paid by the 
plalnttiT or defendant personally, for miamanagement or bad faith in 
BDch action or defence. But this aacUon shall not be construed to 
atluw costs against eiccutnra or adaiiniBtrators where they are now 
exempted therefrom by section forty-one of title three, chapter six, of 
the second partof the Revised Statutes. (2.) And whesever any claim 
against a deceased person shall be referred, pursuant to the provlaionB 
of the RcTised Statntea, the prevailing party sbalt he entitled to reco- 
ver tha fees of referees and witnesses, aad other necessary disburse- 
msnts. to be taxed according to law. (3.) And the court may, in its 
discretion, in the cBaes mentioned in this aeotion, require the plaintiff 
fai give security for CDSt£. 

g 318. (Am'd 1863.) Costa on review of a, dscision of an 
inferior court in a special proceeding. 

When the decision of a court of inferior jurisdiction in a special 
proceeding, including appeals from enrrogate's courts, shall be brought 
before the supreme court for review, soch proceeding shall, for all 
purpoaeH of coat, be deemed an action at issue, on a question of law, 
from the time the same shall be brought into the supreme court, and 
coats thereon shall be awarded and collected in Huch manner as tha 
coort shall direct, according to the nature of the case. 

g 310. Costs in action by the people. 

In all civil actions, prosecuted iii the name of the people of this 
State, by an officer duly authorlied for that purpose, the people shall 
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be liable for costs in the same csasa and to tJie same extent as priTate 
If a prinkta persoii be joined oitli the people u pUiutiff. hs 
flhall be liable in Ibe first instance for the defendant's costs, wMob 
sliall not be recovered of the people till after exeontlan isaaed thecefbr 
agunst such private party and returned UDsatiafied. 



§ 330, Oosts in aotioiu by the people. 

Id an action prosecuted in the name of the people of this State, Sv 
the recovery of niooej or property, or to establish a right or clum 
for the benefit of any county, citv, town, Tillage, corporation or per. 
son, costs awarded against the ptnintiff ghall be a charge against the 
party for whose benefit the action was prosecuted, and not Bgunst the 
people. 

g 391, Oosta agaiiut aaBi^neo after action brouglit of 
oftuBO of action. 

In actions in which the canae of action shall, by asaignment after 
the commencement of the action, or in any other manner, become the 
property of a person not a party to the action, such person shall be 
liable ftB- the costs, in the eame manner aa if he were a party, and 
payment thereof may be enforced by attachment. 

§ 323. OoEta on a settlement. 

Upon the ecttleoiimt, before judgment, of any action mentiened 
in gecljon three hundred and four, no greater sura shall bs de- 
manded from the defendant as cost^ than at the rates preacribed by 
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CHAPTER I. 

Appeal) in General. 



SS&. Pllrtlc^IlaIrdc■lgnaI«dl)lk4pp<9L 
Has! cK*totraii™llVp«"Hi>»PPcll"« 



^H g 393. [2';i.} Exieting euite— Writa of error abolialked, 
^^Hpd appealB aubatituted. 

^^K Writs of error in civil uetioDS. as they lutTe heretofore existed, 
sbcdielied ; and tliii only mode of reviewing ■ judgment, or order, im 
a civil action, ahall be that prescribed by this [itit 

§334. [2'i2.] Hxisting auits— Ordera loade out of CoiU^^ 
how vacated or modifted. 

An order, made out of ouort, -nitlioiit notice to the adverse party, 
may be vaoaled or modified, witliout notice, hy tbe jndge who made 
it, or may be vacated or modified on notice, in tlie manner in which 
other mutiuoa arc made. 
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g 395. [373.] Existing suits— Who may appeai. 

Any party aggrieved may eppsal in the caeea preacribed in 
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g 396. [374.] Existing euita — Parties, Ilo-w desigi 
onappeaL 

The party Eppealing Bhall bo known as tlie eppeUnnt, and the ad- 
II? party M the respondent. But the title of the Kction shall not ba 
k changed in conaequence uf the appuat. 

g 337. [STS.] (Ain'd 1819.) Exiating suits— Appeal, how 
[mode. 

) An appeal rauat be made by the eerriee of a notice in writing 

f on the adTerse party, and on the clerk with whom the judgment or 

r order appealed from ie entered, Btatiog the appeal from the same or 

f some apeolfied part thereof. (2.) When a party ahull give, in good 

faith, notice of appeal from a jndGTnent or order, and ahall omit, 

through miBtalce, to do any other act neceaaary to perfect the appeal 

or to stay proceedinge, the court may penult an amendment on Buoh 

ia may be just. 

g338. [276.] (Am'd 1858,1863.) Existing suits— Transima- 
■ion of papers to appellate court. 

If the appellant ahall not, within twenty days after his appeal is 
perfected, caoso a certified copy of the notice of appeal and of the 
jadgment-roll, or, if the appeal be from an order or any part thereof, 
a certified copy of guch order and the papers upon which the order 
was granted, to be trausmilted to the appellate coort by the clerk witfc 
whom the notice of appeal is filed, the reepoiident may canse snch Bet- 
tified copy to be transmitted by encb clerk tu the appellate court, and 
recover the expenses thereof as a disbursement on such appeal in oaee 
the jadgmeat or order appealed from shall be in whole or in. part 
affirmed ; and thia provision shall apply to all appeals heretofore 
taken, where the appeal hae not been dismissed in the manner prO' 
Tided by the rules of the appellate court, 

Ig 339. [S77.] Existing suits— Intermediate orders affect- 
ing the judgment may be revie'wed on the appeal. 
Upon an appeal fiom a judgment, the court may review any inter- 
mediate order involviDg the merits and aeceassrily affecting the judg- 



, [278.] (Am'd 1S4B.) Existing suits— Judgment 
appeal . — Bestitution, 

Upon an appeal from a judgment or order, the appellati 
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rererse, afHrm or modify the judgment or oHer appealed Iroiii. ia the 
rcapevt mentioned in the noUc; of appeal, and as to anj or all of tha 
parties, and may, if aeceasary or proper, order a new trial. When 
the judgment is raveraed or modified, the appellate ooart may make 
complete reatitulion of all property aod rlgbta lost by the erroneona 
judgment. 

g 331. [379.] (Am'd 1H57, 1858.) Eii»ting suits— Time 
appealing. 

The Bp|;ea] l« the coQrt of appeals, mider SQbdiTieioD two of sectim , 
eleTea of this Code, mnat be taken within sixty days after written 
notice of the order shall have been givea to the party appealing; 
every other appeal allowed by the second and third chapters of this 
title must be taken within two years after the judgnjeot shall 
fectcd by filing the judgment- roll. 

g 333. [2S0.] (Am'd 1B49.) Other appeals within 
days. 

The appeal allowed by the fourth chapter of tliia title must 
taken within thirty days after written notice of the judgi 
shall have been given to the party appealing. 

CDAPTER II. 

Appeala to lAe Court of Appeals. 

.„ _^. Appeal, la irlut casei. 

SM. On ■pp«l, Hcuilty muat be given or deposit mi 

US. Oaju(!(pnaiil(orni«iey, lecurityto * 

OP lUntles Id (ha tint hecoinfiip 1 
. U jDdcmBDt be to deliver docomeDi 
depodied or Mcuritj be given, 

S8S. Beourl^ wher 

Wa. BO}-' 

840. TJnde 

Mt 8«nirity to be a^rii 

Mt. Perteluiblo property 

St8. UnderUklDg must b 

t g 333. [2BS.] (Am'd 185T.) Existing suits —Appeal, | 
lat cases. — Judgment on verdict subject to opinien c 

I . An appeal may he taken to the conrt of appeals in the caaeti meu- 
n aection eleven. When any of the courts mentjoued ther^n,.— 
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riiBll, Bt gener*) tenn, render jndgmedt upon a Terdtct takea "^^^^l 
to the opinilM of tho coqH, th« questions or aonolnaiam of laiH^I^^B 
aethet with > concise statement of the facte nnan which ther anas. 



;t with a concise statement of the facte npan which they ai 
shaU be prepared hy anil under the direction of the court, and diall 
be filed with the judgmeat-roU, and be deemed a part thereof, for the 
purposes of a review in the L'otirt of Hppeals. 

The provisions of the last preceding section [this] ehoU applj to 
any judgment therein mentioned that has been heretofore rendered, 
and upon which an appeal has been brought and is now pending, or 
upon wliioh an appeal shall hereafter be brought. When the return 
hag alrendy been Sled with the clerk of the court of appeals, such 
statement Eh&ll bo filed with him, and be deemed a part of such re- 
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§334. [283.] (Am'd 1865.) On appeal, security miut b« 
given or deposit mode, unless waived. 

To render an appeal effectual for any purpose, a written ander- 
taMng mnst ho executed on the part of the appellant by at least two 
aurelies, to the effect that the appellant will pay all co^ts and damages 
irhich may be awarded against him an the appeal, not exceeding fiie 
liundrcd dollars, or that sum must be deposited with the clerk with 
whom the judgment or order was entered, to abide the event of the 
appeal Such nndertaking or deposit may be waived by a written 
consent on the part of the reepondent 

§335. ['J84.] (Am'd 18R9, ISflS, ISGS.) Existing Buita— On 
Judgment for money, security to itay execution. — New un- 
dertaking on Bureties in fLrat becoming iuEolvent. 

If the appeal bo from ft judgment directing the payment of money, 
it shall not stay the execution of the judgment, unless a written under- 
taking bo executed on the part of the appellant, by at least two sure- 
ties, to tbo effect that, if the judgment appoalod from, or any part 
thereof, be affirmed, or the appeal be dismiesed, the appellant will pay 
the amount directed to be paid by (he judgment, or the part of such 
amomit aa to which the judgment shall be offiriuod, if it be affirmed 
only in part, and all damages which shall be awarded against the ap- 
pellant upon the appeal. Whenever it siiall be made sfttiBractoriljr 
to appear to the court that since the execution of the undertakii^ the 
Boreties have become insolvent, the court may, by rule or order, re- 
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quire the appellant to execute, file, end eerve a new nndertaklng 
above ; and In case of neglect to execote Boch nadertaldng witlitB' 
tventj days after the service of a, copy uf tlie rule or order requiring 
eucli new undertalting, the nppenl may, on motion to the court, be dia- 
raisaed with costs, Wbeeever it shall be necessary for a party to any 
action or proceeding to give a bond or an undertaking, with surety or 
Burelies, he may, in lieu thereof, deposit with the officer or into court, 
as the case may require, money to the amount for which auch bond br 
undcrtakicg is to be given. The conrt In which sach action or pro- 
ceeding la pending may direct what disposition shall be made of aach 
money, pending the action or proceeding, lu any case where, by this 
eection, the moacy is to be deposited with an officer, a judge of the 
court, at special term or at chambers, upon the application of either 
party, nay, beforu such deposit is made, order it to be deposited in 
court instead of with such officrr; and a deposit made, pursuant 
each order, shall be of the eame effect as If made with auch officer. 



§336. [285.] (Am'd 1849.) ExiBting suite— If jud^ 
be to deliver document or personal property, it must b 
deposited, or security be given. 

If the judgment appealed from direct the ftssignment or delivery 
of docuDienlB or personal property, the execution of the judgment 
shall not bo stayed by appeal, unless the things required to be assigned 
or delivered be brought into conrt, or placed in the custody of suoli 
officer or receiver as the court shall appoint, or unless an undertaking 
be entered into on the part of the appellant, by at least two sureties, 
and in soeh amount as the conrt, or a judge thereof, or county judge, 
shall direct, to the effect that the appellant will obey the order of OtaM 
appellate court upon the appeal. 
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g 337. [28fl.] Existing Buita— If to execute conveyance, 
it must be executed and deposited. 

If the judgment appealed from direct the execution of a convey- 
ance or other instrument, the execution of the judgment shall not be 
stayed by the appeal until the instrument shall have been e 
and deposited with the clerk with whom the judgment is entered, 1 
abide the judgment of the Appellate court. 
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§ 33§. [2S1.] ExiatlD^ •uita— Security -where judgment 
ii to deliver real property or for a sale of mortgri^ed 
I>reiaisea. 

If the judgment appealed from direct the sikle or deliverj of po*- 
BcseioD of real property, tlie execution uf the stmt shall uot be 
Btayed, nnleas a writtun undertaking be eiecoted on the part of the 
appelluit, with two anretica. to the effect that, liuring the posBeauon 
of anch property by the appellant, he will not ooannit, or suffer lo he 
coDuuitt«d, any waatt! thereon, and that if the judgment be affirmed, 
ha will pay the value of the use and occupation of the property, from 
the time of the appeal ontil the delivery of paaBessiaD lliereo(| por- 
Boant to the judgment, not exceeding a Bum to be fixed by a judge of 
the court by which judgment was rendered, and which shall be apeei- 
fied in the nodcrtjiMag. When the jndgmeat la for Che sale of inart- 
gaged premUcB, and the payment of a deficiency ariaiug upon the 
sale, the undertaldug shall also provide for the payment of such dfr 
ficiency, 

§339. [288,] (Am'd 1849, ISSI.) ExiBting Boits— Stay of 
proceeding upon aecurity being given. 

Whenever an appeal ia perfected as proviJed by aections three 
hundred and thirty-five, three hundred and thirty-six, tliree haadred 
and tliirty-Beven, and three himdred and thirty-eight, it stAjB all 
further proceedings in the coort below upon the judgment appealed 
from, or upon the matter embraced therein ; but the court below may 
proceed upon any other matter included in the action and not affected 
by the judgment appealed from. And the court below may, in i(a 
discretion, dispenae with or limit the security required by aectiom 
tliree hundred and thirty-fire, three hundred and thirty-six, and Uiree 
hundred and thirty-eight, when the appellant is ao executor, adminia- 
trator, trustee, or other peraoa acting in another's right; and may 
alao limit such aecnrity to an amount not less than fifty thoDBand do! 
lars, in the caaea mentioned in sections three hundred and thirty-aiii 
three hundred and thirtj'-seven, three hundred and thirty-eight, where 
it would otherwlae, according to those aoct'Lona, exceed that sum. \ 

g 310, [2B9.] (A.m'd 1649.) Exieting HUits — XTudertekiitg^ 
TQEty be in one inetrumeut or several. 

The nnilertakings preacribed by aeotiona three hundred and thirtyi 
four, three hundred and thirty-five, tlirco hundred and thirty-ai 
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tliree hundred anil thirtj'-eight, maj be in one inatmnient or sereral, 
at tile option »f the oppeUant ; sad a l^pj, including the nameB and 
reBidence or the Bure.ieB, rnnat be served od the adverse party, vitb 
the notice of appeal, unless a deposit is made ae provided in Beotion 
three hundred and thirty-four, and notice thereof given. 

§341. [290.] (Am'd 1849.) Exiatisg anits— fiectuity to be 
approved and to justify. 

An iindurtaking npun an appeal ahall be of nu effect, nnlean it be 
Bccompanled by the affidavit of the Hure!iea that they are each worth 
double the amount apecified therein. The reepoodent may, however, 
except to the sufficieocy of tbe suretieB, withia ten days after the 
notice of the appeal ; and unless they or other sureties justify before 
a judge of the court belov, or a county judge, as prescribed by sec- 
tions OUB hundred aad ninety-five and one hundred and ninety-jjx, 
wltliin ten days thereafter, the appeal shall be regarded bb if no un- 
dertaking had been given. The justification shall be iipun a notice of 
not less than five days. 

g 343, [291.] (Am'd 1849.) Exieting BuiU— PerialiBble 
property may be sold notwithstanding appeal. 

In the caaea not provided for in aections three hundred and thirty- 
five, three haodrod and thirty-eii, three hundred and thirty-seven, 
three hundred and thirty-eight, and three hundred and thirty-nine, 
the perfecting uf an eppenl, by giving the undertaUng mentioned la 
section three hundred and thirty-four, shall stay proceedings in the 
court below upon the judgment appealed from, except that where It 
directs the sale of perishable property, the court below may order the 
property to be sold, and the prooeods thereof to be deposited or in- 
Tested, to abide the judgment of the appellate court. 

§343. [292,] (Am'd 1866.) Eziaticg Buit»— Undertaking 
must be filed. 

The undertaliing must be filed with the clerk with whom the judg- 
ment or order appealed from was eotercd. The provisiona of this 
cliapter as to the security to be given upon appeals, and as to the stay 
of proceedings, shall apply to appeals token under subdiviaion three 
of section eleven. 
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§344. [a93,] (Ain'd 1819, 1858, ISftO.) TI»i«ting Buita— 
Appeal, in wliat cases. 

An appeal may be taken to the Bnpreme court from the judgment 
rendered by a Doantj court, or by the major's courts or the recorders' 

An appeal aUo may tie taken to the Bnpreme court from any order 
affecting a eubstantinl right, made by a county court or a county 
judge, in any action or proceeding ; and such appeal shall be heard 
ou a eopy of the papers on whicli tbe order appealed from was made. 

§ 34S, [294.] Existing suite — Security must bs giTen u 
upon appeal to court of appeals. 

Security must bo given upon such appeal, in the aame manuBF] ud 
to the same eictent, as upon an appeal to the court of appeals. 

g 346, [29.1.] Existing suits— Appeals, where heard. 

Appeals in the supreme court Bhall be heard at a gcDeral term, 
either in the district embraciog the connty where the judgment or 
order appealed from was entered, or in a county adjoining that 
county, except that where the judgment or order was entered la the 
city and county of Kew Yorli, tbe appeal shall be heard in the flrot 
district. 

§347. [39S.] (Am'd 1849.) Existing euits-^udgment on 
appeal, where entered and docketed. 

JudgTncnt upon the appeal shall be entered and docketed with the 
clerk in whose office the judgment-rotl is lileJ. When the appeal is 
heard in a county other than that where tbe judgment-roll is filed, or 
is not from a judgmeut of a county court, the judgment upon the 
appeal shall be certified to the clerk with whom the roll is filed, to be 
there entered and docketed. 
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CHAPTEE IV. 



Appialiinlhf Suprune Court, imd Ike Superior Court and Court t^i 
Common Pttat of Ou Cits of Nea York, from a ringU Judg, t 
the Otaerol Term. 
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§34§. |29T.] (Am'd 1811), 1S5I, I8E2. 1SG9, IBSS.) AppealM ' 
circuit and apecial term to aame court in general term. < 
— Secitrity on appeaL — Action on undertaking'. 

In the Bnpremo conrt, tho auperior court of the city of Npw York, 
and the court of eomrnoo plena for the city aad county of New York, 
BD appeal upon the law may be taken to the gcaeral term from a jadg- 
moat entered upon the report of refareea or the direction of a single 
jndge of the eiinie court, in all easea, and upon the fact when tho trial 
19 by the court of refereea. Such an appeal, howavor, doea not stay 
the proceedings, cnlesa aeeurlty be given aa upon an appeal to the 
court of appeala, and such aecurity be renewed aa in cases required by 
section three hundred and thirty.five on inolion to the court at Bpeclal 
term, or unless the court, or a judge thereof so order, which order 
may be made upon such terma, as Ui aecurity, or otherwise, as may be 
jnat, auch security not to exceed the amount required on an appeal to 
the court of appeals. In the supreme court, the appeal mnat be heard 
in the same manner us if it were an appeal from aa inferior court, 

No action shall be commpnced Upon any undertaking pvea or to 
be given in pursuauce with the proviaions of th\s section, until ten 
days after the service of notice on the adverse party of the entry of 
the order or judgment affirming the judgment appealed from. And in 
case BO appeal has been or shall be taken to the court of appeals from 
auch order or judgment of affirmance, and security given according to 
law so oa to i^tay the issuing of execution, no action Hhall be commenced 
or recovery had npoa any undertaking given or to be given in pursu- 
ance of the provisions of this eectioa until after the final determiaa- 
U of such appeal. 
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§340. [299.] (Am'd 1849, 18S1, 1692, laes.) Appeals f 
ordera at special term. 

Ad appeal may, in like manner, and within the same time, be taken 
from an order made at a special term by s single judge of the a«ne 
coart or county, or a, special county judge, or by a recorder, or bj any 
recorder's court of any city, In any stage of the action, inclading pro- 
ceediugB Bupplenieatary to the ezecutiou, nad may be therenpoD 
ie?iewed in Ibc fallowing cases : 

1. When the order grants or refuseB, cantinues or modifiu, a pro- 
Tisianal remedy, 

2. When it grants or rotuses a new trial, or when It sustainii nr 
orerrolea a, demurrer, 

B. When it involTea the merits of the action, or some part thereof, 
or affecta a subatanClBl right. 

i. When the order in effect determines the action and prevents a 
judgment from which an appeal may be taken. 

S, When the order is made upon a summary application, in m 
action after judgment, and atfecte a Bubstantlal right. 

g 350. [300.] Appeals from orders at oliamberH. 

Tbe last section shall inclnde an order made out of court npon 
notice, but in such ca^e tbo order must bii first entered with Ihe clerk. 
And for tbe purpose of an appeal, any patty affected by such ordar 
may require lb to be ent^ired with the clerk, and It 
accordingly. 
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CHAPTER V. 



Apptal to tiu Court of Coamum PUa* f«r tlu City ani County a/ Kmi 1 
York, or to a County Court, fion an Inferior Ctnat. 
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g 351. [301.] (Am'd 1340.) Existing suita -Existing Uwb 
repealed, and this cltapter BUbatitnted. 

All statutes, now in force, providiag for tlie review of judgements ia 
civil CBBPS, rendered by courta of jastioes of the peace, by the mulne 
conrt of die city of New Tort, by the jnatice^ coarts in Uie ciby of 
New York, by the manicipal oonrt of the city of Brooklyn, and by tlie 
juBlIaes' coortB of citiea, and regnlstiiig the practice in relsUon to auch 
review, are repealed ; and hereafter, the only mode of revlewiDg sach 
judgments shall be an appeal, as prescribed by this chapter, 

g 352. (302.] (Am'd lB4e, ISnT, 1862, 1SG3, 1864, 1866.) Bxiat- 
ing Buita — B7 what courts judgment to be reviewed. — New 
trial. 

When a judgment shall have been rendered by the general term of 
the marine court of the city of New Tork, or by a justice of a jnatice'a 
court of that city, tbc appeal shall be to the court of common pleas 
lot the city and county of New York, 

Tbe appeal from the general term of the marine court prescribed 

herein shall be from au actual determination at anch general term 

^'Wlly, and aboil bo tulceii within twenty days after judgment by sooh 
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general term. In the city d Buffalo, the appeals from the cosrla of 

jnrtices of said city Bhall b« to the superior court of said dty. Vhm 
rendered by any of the otber courts enumerated in section three hnii' 
dred and fifty-ono, the appeal shall be to the county court of tie 
county where the judgment was rendered. On such appeal when the 
amount of the claim or claims for which judgment was demanded by 
either party id his pleadings In the court below shall eiceed fifty dol- 
lars, or when, in an action to recover the poBsesaifin of personal prc^ 
orty, the value of the property aa aasussed and the damages recovered 
shidl exceed fifty dollars, exclusive of costs, a new trial shall he had 
in the county court iu the following appellate cases : 

1. When the judgment was rendered upon an issue of law joined 
between the parties. 

S. When it was rendered upon an issue of fact joined between the 
parties whether the defendant was present at the trial or not. 

And when the appeal is to the superior court of Bof&do, in the 
cases in which, by the terms of this section, a new trial may be had, , 
such new trial shall be had in the said superior court. . 

Ptovldfld, however, that the appellant may, In cases where the 
amount for which judgment is demanded by either party in his plead- 
ings exceeds fifty dollars, or where, in an action to recover the posses- 
aion of personal property, the value of the property as assessed and i 
the daoia^s recovered shall exceed fifty dollars exclusive of costs, ' 
atate in the notice of appeal that such appeal is taken upon questjoiu 
of law only, in which case a new trial shall not be had in the appellate 
court, but the appealahall be henrd and djtermined in the same man- 
ner as if such amount or said value and damages were fifty dollars or 
under. Provided, however, that in the city and county of New York 
appeals from the marine and district conrts shall be t^ec and heard, \ 
and retorns made in the same manner as heretofore. 

I 

§353. [303.] (Am'd 1851, 1852.) Existing; saits— Appeal, , 
when to ba taken. 

The appellant ehall, within twenty days aft«r judgment, serve • 
notice of appeal, stating the grounds upon which the appeal is founded. 
If the judgment is rendered upon process not personally served, and i 
the defendant did not appear, he shall have twenty days, after personal 
notice of the judgment, to serve the notice of appeal provided for IB . 
this and the ueit section. 
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§334. [304.] (Am'd 1849, ISSl, 1S62, IS6T, IBSS.) Exuting 
■uitB — Notice of appeal to ba served on Justice, and coitB, 
*o., to be paid— Appeal in New Tork City. 

Ths notico of appeal must, within the same time, be aerred on the 
jnatice peraonally, if living and within the connty, or on bis clert, if 
there be one, and on the reBponileDt, persooally, OT by tearing it at 
hts Tmidencc, with some pereon of snitalilo age and disoretion; or, in 
OMe the respondent la not H resident of soeh connty, or cannot, after 
due diligence, be fonnd therein, in the aame maoner, on the attorney 
<» agent, if any, who is a resident of anoh county, who appeared for 
the respondent on the tmi ; and if neither the respondent nor auclt 
agent or attorney can lie found in the county, the notice may be served 
on tJie respondent by leaving it with the clerk of the appellate coort ; 
and the appellant must, at the time of the service of the notice of ap- 
peal on the justice or on his clerk, as herein provided (except in caiea 
of appeals from the district courta in ths city of Xew York and the 
general term of the marine court of the city of New York), pay to auch 
justice or clerk the costa of the action, included in the judgment, to- 
gether with two doUars, costs of the return, which shall be included 
in the judgments for custs on rorersul. In all cases of appeal from the 
geueral term of the marine conrt of the city of New York, and from 
the district courts of the city of New York, to the court of cummoa 
pleaafor the city and county of New York, the appellant Bball, at the 
lime of the service of the notice of appeal, pay to the clerk of the ma- 
rine court, or to the justice or clerk of the district court, two dolhira, 
as costs of the return to such conrt of common pleas, which coeta, so 
paid, shall be included in the judgment for oosts, in case the judgment 
of the court below shall be reveraed; and the appellant shall also aiio- 
CDte, on the appeal, a written undertaking on his part, with one or 
more sufficient sureties, to the effect that the appellant will pay all 
ooata, disbursements, and extra costs, awarded against him in the 
court below, if such judgment shall be atKrmed by the appellate oonrt, 
on saoh appeal, to.^ether with all costs and damagea wliLob may be 
awarded against him thereon ; snch sureties to justify in double the 
amount speciiied in the undertakicg; such undertaking and the snffl- 
eiency of the saroties to ha approved by the justice of the court Iwlow, 
or one of the judges of the court of common pleas ; or the appellant 
may deposit, with the clerk of the court of common pleas, 
diabursements, and extra costs, included in the judgment ii 
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Wlov, uid tliG eum of fifteen dollarB, ta meet uiy costs that u 
■warded agniaet him oa snch appeal ; and eaeh sppeol from the gen- 
eral tenu of the marine court and the district court shall be iDefiectnal, 
unlesa, within tlie time specified forhringiog the appeal, the appellant 
Exeente sach undGrtaUng or rnalie such deposit; the nndertaldng, 
MheD executed and approved, to be tiled with the clerk of the court of 
common pleas ; the amoant ho deposited shall be repaid by said clerk 
to the sppellant, if he succeed ou the appeal; and in case the judg- 
ment be affiruied, the said clerk shall, after execution is iaaued, pay 
over the amount, so deposited, to the respondent, which shall be ored- 
ited on the execution issued oo the judgment of afErmance, to the ex- 
tent thereof, and the balance, if any, on the execution issued on Ihe 
judgment appealed from. 

g 3SS. [305.] (Am'd 1849, 18SS.) Existing Buitn-^Security 
to stay execution. 

When, by the terms of section three hundred and fifty-two, the 
appellant is entitled to a new trial, in the appellate court, he shall, at 
the time of taking his appeal, aod io all other cases if he desires a 
stay of execution of the judgment, give security as provided la the 
next sectioD. 

g 3S6. [306.] (Am'd 1849.) Existing Eoitti— Form of un- 
dertaking. 

The secnrity shall be a written nndertaking. executed by one ee 
more sufEcient sureties, approved by the county judge or by the eoad 
below, to the effect that if judgment be rendered against the appellant, 
and execution thereon be returoed unsatisfied, in whole or in part, the 
Buretiea will pay the amount unsntlsGed, 

§ MT. [301,] (Am'dlB49.)ExiatineBuit8— Execution, hmr 
stayed. 

The delivery of the undertaking to the court below shall atay the 
iSBOing of execution ; or, if it have been issued, the service of a copy 
of the undertaking, certified by the court below, upon the officer hold- 
ing the execution, shall atay fuHher proeeediogs thereoo. 

g 3SB. [30S.] (Am'd 1819.) Existing suits— In gobo of 
death of Justice, undertciking to be filed. 

Where, by reason of the death of a justico of the peace, or his 
removal from the county, or any other cause, the undertaking on the 
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appeal cannot be detirsred to him, ]t shall be filed nrlth the clerk of 
the sppeUnto court, and notice thereof ^ven to the reepondent, 
nttornf y or agent, sa provided in EE^ctiun thre? hundred and flfty-four . 
it shall thereupon have the same effect as if delivered to the justice. 

g 399. [308.] (Am'd 1849, 1862.) Existing Buits— Filing in 
lieu of service of notice of appeal. 

WhpQ, by reason of the destli of a justice of the peace, or hia 
absence frani the county, or any other canse, tbe notice of appeal can- 
not be Borveii as provided by section three huridriid and lifty-three, it 
may be servc^d by leoTing the saiue with the clerk of the county. 

g 360. [311.] (Arii'd 1849, 1852, 1862, 18CS, 1866.) ExiBtil^ 
BuitB — Ketum, wlien and how made and compelled. 

Tha court below ahnll thereupon, after ten days, and within thirty 
days after service of the notice of appeal, make a return to the appel- 
late court of the testimony, proceedings and judgment, uad file the 
Bame In the appellate court. The return may be compelled by 
attachment. But no justice of the peace shall be bound to mska a 
return unless the feea prescribed by the last section of Ihii cbaptep he 
paid on the service of the notice of appeal ; provided, however, that 
in cases where the amount [or which judgment is demanded by either 
party in his pleadings in the court below exceeds fifty dollars, or . 
whapfl the value of the property recovered, as appears from the verdict 
or judgment, shall exceed tifty dollars, the testimony need not be re- 
torned ; but in such case, the court below shall return the process by 
which tbe action was conimeoced, with tbe proof of service thereof, 
and the pleadings or copies thereof, the proceedings and judgment, 
together with a brief statement of the amount and nature of the claim 
or claims litigated by the respective parties, and in all cases the nuljce 
of appeal shall be annexed to tbe return ; hut in cases where tbe ap- 
pellant shall, in accordance with the proviaions of section three hand- 
led and fifty-two of this act, state in the notice of appeal that such 
appeal is taken Hpon questions of law only, the court below shall 
return to the appellate court tha testimony, proceedings, and judg- 

§361. [312.] Eziating Buits— Eon made if Juatice be 
out of office. 

When a justice of the peace, by whom a judgment appealed from 
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was renderwl, shall have gone out of office before » return Is otdewd, 
be shall, ncTertbtlesn, make a retnm in the same manner, and with the 
like effect, as if he were still in office. 

g 369, [S13.] (Am'd ISST.) Existing Buite— Further retarn. 

If tbe retura be defective, the appellate court may direct a fiirllier 
or amended ri'tani as often as mftj be necessarj, and may compel ■ 
compliance with its order by Bttochment And the court ahi^ always 
be deemed open for these purposes, 

g 363, [314.] EziBting Buita — Justice dead, insane, orab- 

ir a jostice of the peace whose judgement is appealed from shall 
die, become insane, or remove from Ihe SUte, the appellate coactmay 
examine witnesses on oath, to the facts and circumstances of the tri*l 
or judgment, and determine the appeal, aa if the facts had been re- 
toroed by the JDStice. If be shall buTO remoTcd lu another coun^ 
within the State, the appellate court may compel him to nrake the 
return, aa if be were still nithln. the county whore the judgment WM 
rendered. 

g 364. [3ia.] (Am'd 1882, 1863.) Eziating BUits— Hearing 
npon retum.^-DismisBiiig appeal if not brougbt on. — NeV 

If a retnm be made, and the appeal is from a judgment where* 
new trial may not be had, bb provided by Ibis chnptei", it nuiy be 
bronght to a bearing at a general term of the appellate court, upOB 
notice by either party of nob less than eight days. It shall be plbeed 
npon tbe calendar, and conCinne thereon without further notice until 
finally diapoaed of. Bat if neither party bring it to a hearing; before 
the end of the second tetmi, tbe court shall dismiss the appeal, nnieaa 
it continue the same by apecial order, for cause ahown. If the appeal 
Is from a judgment where u new trial may be bad, it may be brought 
to a hearing or trial at any term of the county court at which a petit 
jury shall be summoned to attend, upon tbe same notice oa provided 
for adtions in the supremo court ; at least eight days before the eonrt, 
the party desiring tu bring on the appeal shall serve a note of issue on 
the clert, and the clerk shall therenpon enter the cause on the calen- 
dar, according to the date of the return. 

And the provisions of thia chapter for a new trial shall apply M 
well to appeals heretofore taken and now pending, as those hereafter 
to be brought. 
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g305. [316.] (AiB'diei9.) Existing ■iiit»— To be heaiA \ 
on original papera. 

The appeal ahall be heard od Ui« origltia] p&pen. tnd no copy. ' 
thereof need be foraiafaed fur the ase of the court. ' 

g 366. [317-] (Am'd IU9. 1861. IS63, 1866.) : 
Judgment <m appeal. — New trial 

Upon the hearing of the appeal, the appellate conrt diall gire judg- 
ment aecording to the joalice of the caw, withoat regard to techmcal 
errors and defects which do not affect the □ieri[& lagifin^ jadgmeat, 
the conrt may affirm or rererse the judgment of the court below, in 
vholo or in part, and as to any or all the parties, and for errore of law 
OF Gut, If the appeil is founded on an error in fact in the proceedings, 
not affecting the merita of the action, nnd not within the knowledge of 
tike justice, the coon may determine the alleged error in fact on affi- 
davits, and may, in ita discretion, inqaire into and determine the same 
upon eiamioatiDD of the witnesaea. If the defendant biled to appear 
before the joitiee, and it is shown b; the affidavita serred by the appel- 
Inot, or otherwise, that manifest injnstice has been done, and be satia- 
bctorily eKcnsea bis defaalt, the coort may, in its discretion, ^et aside 
or BOBpead judgment, and order a new trial before tbe same or any 
other jnfltice in the same ooonty, at such time and place and on snch 
terms as the court may deem proper. Wliere a new trial abali ba 
ordered before a justice, the partJes maat appear before him according 
to the order of the court, and the same proceedings mnst therenpon 
be hod in the action ae on the return of a sommoaa personally served. 
If the appeal shall ba from a jodgment in which a new trial may be 
had, a« in this chapter provided, the conrt shall proceed to the hearing 
of the cause, if the issue joined before the justice wa:^ an issue of law, 
or to the trial thereof by jury, If soob issue was upon a qneslion of 

iBCt. 

1. If the issue joined before tho justice was an issue of law, the 
court shall render judgment thereon according to the law of the case 
and if such judgment be against the pleadings of either party, 
ameadmeat of such pleading may be allowed on the same terms, 
in like case, as pleadings in actions in the supreme court, and 
court may thereupon reqnire the opposite party to auawur e 
■mended pleading, or join issue thereon, as the case may require, B 
marily. 
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poD an appeal in an Usna of law, the court should sdjn^ 
the pteadiog complBiDed of to be valid, it shall, in like muiner, requin 
the opposite party Bummmly to answer bucIi pleading or jcdn bBoe 
theraon, as tbe caee may reqnire. 

5. Upoa aa lasne of fact being so joined, the court ahatl proceed la 
hear the samo tried by a jory in the same cmnnar as isauea joined in 
the supreme court. 

4. Every issue of fnct an jained or brought upon an appeal shall 
be triad iu the same manner aa in actions cammeDced in the eupreme 

6. The court shall hare the same power over its ovni deteruunations, 
and tbe verdict of the jury, and shuU render judgment thereon ia the 
same manner as the supreme court in actions pending therein, and may 
allow either party to amend hia pleadings upon snch termx as shall be 
just ia cases where a new trial may be had, as in this chapter pro- 
vided; and in any auch appeal on which a new trial is to be bad, 
either party may, at any time before trial, serve upon the oppnsita 
party on offer, in writiog, to allow judgment to be taken against him 
foe the sum or property, or to the effect in such offer specified, and 
TTith or without costs, aa said offer shall specify. If the party rectdv- 
ing such offer accept the same, and give notice thereof in wriUng 
within ten days, be may file the return and offer, with an afHdaiil of 
service of notice of acceptance thereof, and the clerk shall thereupm 
enter jndgmcnt according to eaiA offer. And if the party mating such 
offer shall hare given an undertaldDg upon the appeal, the parties exe- 
cuting snch Qudertoking shall be liable thereon far the payment of Qia 
judgment entered by virtue of said offer. If tbe notice of aoceptanoe 
be not given, the offer is to be deemed withdrawn, and cannot Im 
given in evidence. And, if the party to whom such offer is made fail 
to obtain a judgment more farorable to him than that specified in aaid 
offer, then he shall not recover costs, but must pay the other party's 
costs from the date of the serrice of the offer. 

6. Either party may move for a new trial in said court on a case 
or exception, or otherwise, and such motion may be made before or 
after judgment has been entered ; and the provisions of this act In 
relation to the proceedinrs on receiving the verdict of a jury, excep- 
tions to the decisions of the court, making and settling case and exwp- 
tions, motions for new trials, ojtd making up tbe judgment-roll io the 
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supreme court, are hGrcbf madu applicable to all apponla brought 
for trial, as In tbia chapter provided. 

§ SOT. [SIB,] (Am'd 1852, Ises.) HxiaUag suits— Judgment- 
roU. 

To ererj jadgment upon an appeal there ahsll be annexed the 
return on which It was heard, tha notiee of appeal, with any offer, WF- 
dict, docioion of the cuart, ezceptione, case, and nil orders and papers 
Id aay way iovolving the merits and neceaaarily affecting the Judg- 
ment, which shall bo Sled with the clerk of the court, and shall odd- 
stitate the judgmeiit-rolL 

g 368. [321.] (Am'd 1849.) Existing miti— CosU, how 
awarded. 

If the judgment be affirmed, costa shall be awarded to the roBpond- 
eot. If it be reversed, coats shall be awarded M the appellant. K 
it be afErmed in part, the costs, or such part as to the court shall 
seem just, may be awarded to either partf. 

g 360. [322,] (Am'd 1849, 1SB7.) Existing suits— Bestitu- 
tion. 

If the judgment below, or any part thereof.be paid or collected, 
and the judgment he afterwards reversed, the appe11at« court shall 
order Qie amount paid or collected to be restored with iaterest from 
the time of such pay meat or eolluction. The order may be obtained on 
proof of the facts made at or after the hearing, upon a previous notice 
of six days; and if the order shall be made before the judgment la 
entered, the amount may be included In the jndgmeat. 

g 3T0. [323.] Existing suits — Setting off costs and recoT- 
«ry. 

]f, upon an appeal, a recovery be had by one party, and costs be 
awarded to the other, the appellate court shall set off the one against 
flie other, and render judgment for the balance, 

g STl. [324,] (Am'd 1B49, 1851, 1883, 18B3, 1864, 1866.) Ex- 
isting suits — The costs on appeal. 

Costa shall be allowed to the prevailing party in judgmenta 
dered on appeal in all cases, with the following exceptions and imita- 
tions; la the notice of appeal, the appellant shall state 
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ticatar or partdoulMs he clums the jadgmenb should haTe beaa mora 
fsrorable to him . If he cUims that the amoatit of jadgmeut is less 
foTornble to him than it ehoald have been, he shall atate what ehonld 
have been ita amouat. Within fifteen days after the aerviee of the 
notice of appeal, the respondeat may aervi- upon the appellant and 
justice an offer, in writing, to alloir the judgment to be corrected in 
anj of the pivticulara meationed in the notice of appeal. The appel- 
lant msj. therengxin, and vithin five days thereaPtor, file with the jui- 
tica a written acceptance of such offer, who shall thereupon make a 
Ininate thereof in hia docket, and correet sneh jnd^ent accordinglj, 
and the same so corrected shall stand an his judgment, and be enforced 
accordingly! and any eiecntion which has been isaned npon the judg- 
ment appealed from shall be amended by the justice to correspond 
with the amended judgment ; and no nudertaking given to etay eieoo- 
tioD shall he enforc.-d for more than the amount of the corrected judg- 
ment. If such offer be not made, and the judgment !□ the appellate 
court be more favorable to the appellant than the judgment in the court 
below, or if aueh offer be made and not accepted, and the judgment in 
the appellate coart be more fjvorable to the appellant than the offer 
of the respondent, the appellant shall recover costs; provided, how- 
ever, that the appellant shall not recover costs unless the judgment ap- 
pealed from shall be reversed, on aooh appeal, or be made more &7or- 
ablo to him, to the amount of at least tea dollars. If the o&r ba 
made, and accepted by the appellant, the appellant shall recover all his 
disbursements on appeal, and all his costs in the court below. Bat 
the appellant shall not recover costs except as provided in this chap- 
ter. The respondent shall be entitled to recover costs where the ^ 
pellant is not. Whenever costs are awarded to the appellant, he shall 
be allowed to tax as part thweof the coats and fees paid to the jaalica 
on making the appeal, as disbursements, in addition to the costs in tha 
appellate court; and when the judgment in the suit before the juatice 
was agunst such appellant, he shall fnrtlier be allowed to lax the costa 
incurred by him which he woald have been entitled to recover in caas 
the judgment below has been rendered in bis favor. If, upon on ^i- 
peal, a recovery tor any debt or damages be had by one par^, and 
costs be awarded to the other party, the oourt shall set off such coaW 
against auch debt or damages, and render judgment for the balance. 
The following fees and costs, and no other, except fees of officers, dis- 
bursements, and witnesses' fees, shall be allowed on appeul, to the party 
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entitled to costs as herein provided, when the new trial ii in the county 
court. For proceedings before notice of tris.1, tea dollara ; for idl aob- 
Bequent proceedings before trial, seven dollnrs ; for trial of an isene of 
law, ten dollars ; for every trial ot an Ibhuc of fact, fifteen dollars ; for 
argument of a motion for a new trial on a case or a bill of exccptioDB, 
tflB dollars ; in all cases, to either party, for every term not eiceediug 
five, at which the appeal ia necessarily on the calendar and ia not tried 
or is not postponed by the court, seven dollars. In other appeals the 
costs shall be as follows: To the appellaat, on reversal, fifteen dollars; 
tu the respoadent, on the affirmance, twelve dollars. If the judgraeot 
appealed from be reversed in part and affirmed as to the reaidne, the 
amouot of costs allowed to either party shall be such sum as the appel- 
late court may award, not exceeding ten dollars. If the appeal be 
diamissed for wantof prosecution, as provided by section throe htin- 
dred and sixty -four, no costs shall be allowed to either party. In evoiy 
appeal the justice of the peace before whom the judgment appealed 
from was rendered shall receive two dollars for his return. If the 
judgment be reversed for au error of fact in the proceedings, not affect- 
ing the merits, coats shall be in the discretion of the court. If in the 
notice of appeal the appellant shall not state in what particular or par- 
ticulars he claims the judgment should have been more favorable to 
him, he shall not be eatilled to uosts nnless the jodgment 
from ehal] be wholly reversed. 
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TITL^ XII. 

» Proceedings in Civil Acllomi, and GinertSm 



LS..g.lnitlah.l 



VI. EnsnLnvlDii 






XIII. ADwunUbiUv of guudlsDJ-. 
XV. BflneUaneouB pnjTlakmBL 



CHAPTER I. 



g 3T9. [32S.] CoiitroTerB7, liow submilted without ac- 
tion. 

Fartiea to a qneBtion in difference, which might be the subject of ■ 
civil acticm, maj', without adion, agree upon a cane oontaining the iact« 
npon which the conlroversy depeoda, and present a BubmiaBino of the 
same to any court which would have jarisdictinn if an action hod been 
brought. Bat it must appear by affldavit that the controverBy is re^ 
aad the proceeding in good faitli, to determine the rights of the par- 
ties. The court tihall thereupon hear and determine the case, at a 
general term, and render jadgmcnt thereon, as if an action were de- 
pcn^iiE. 
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g 373. [3!n.] Judgment. ^| 
but withoat costs for tay proceeding prior to notice of trial. The 1 
jodgmeHl-roll. 


g 874. [S27.] Judgnwnt, how enforced or appealed from. 

The judgment may be enforced In the samo manner as if tt had 
been rendered In an action, and shall be sabject to appeal in like i 
manner. ^h 




CHAPTER 11. 


■ 



Proceedingi againut Joint Dehtori, Meiri, Deoifeet, Ltffaleei, ar 
anti lialding ujider a Jaiigmtnt Dibtar. 

n on Joint contmct, aaj br au 



g 373. [32e,] (Am'd 1849.) Fartiee, not aummoned in Ul' 
tion on joint oontroct, raaf be sumnioned after judgment. 

When ajudgment sliall be recovered ojainal one or more ot sev- 
eral persons jointly indebted upon a contract, by proceeding bb pro- 
Tided in seelioa one linndred and Ihirty-sii, those who vrera not origi- 
nally summoned to answer the complaint may bu sumiuoned to ehow 
caose why they should not be boiiid by the judgment, in the aanw 
manner as if tbey had been originally snmmoned. 

§376. [329,] (Am'd 1849.) If judgment debtor die, hi* 
repreaentativea may be eummoned. 

Id case of the death of a jnd^ment debtor after judgment, the heirs, 
deyiaeea, or legatees of the juilgment debtor, or the tenants of real 
property owned by him and affected by the judgment, may, after the 
expiration of three years from the time of granting letters Icstament- 
•ry or of administration opon the estate of llie testator or intestate, 
be auramoned to show cause why the judgment elvoo,\AtuA\ie 
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m^inst the eetate o( the jadgmBnt debtor in tbair handa respectively ; 
■ind-tlie peraonal represeatstiTus of & deoeascd judgment debtor ma; 
bo HO Bamnuined, at any time within one jear after thuir appoitLtinviiL 



§ Srr. [S30.] Form of w 

the BDmmons provided in the last two secUons ehall be eabscribed 
by the judgment creditor, hia representatiTea or Bttflmey, shall de- 
scribe the jadgment, aod require the person Euniqioned to show cauBe 
within twenty daj'B after the service of the Btimmons; and Bhill be 
Berved in like manner as the ori^nal Bummona. 

% 379. [331.] lo be accompanieil by affidavit of amount 
due. 

The Hnmroons shall be accnmpanicd by an affidavit of the perwm 
Bubaoribing it, that the jadgment has not been sfttislied, to hia knowl- 
edge or information and belief, and shall specify the amount dub 
thereon. 

g 379. [332.] (Am'd 1849, 186S.) Party BOmmoned may an- 
swer and defend. 

XTpOQ anch anrnmona any party somraoned may answer within the 
time specified therein, denying the judgment, or setting up any defence 
thereto which TDfly have arisen Bubseqnently to such jadgment; and 
in addition thereto, if the party be proceeded agaiaat according to 
section three hundred and sereaty-tiTe, he mny make any defence 
which be might have made to the action if the summons had been 
served on him at the time when the same was originally commenced 
and such defence had been then interposed to sach action. 

§ 3S0. [333.] (Am'd 1649.) Subsequent pleadings and pro- 
ceedings same as in action. 

The party isaning tbe summons mny demur or reply to the answer, 
and the party Hummoned may demnr to the reply ; and the issuea may 
be tried and judgment may be given in tbe same manner as in an ac- 
tion, and enforced byexecntdoD. or the application of the property 
charged to the payment of the judgment may be compelled by atlach- 
Dient, if necesaary. 
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§381. [334,] (Am'd 1849.) Answer and replyto beverifled 
aa in an action. 

The BDBWor uid reply Bholl be verified in the like cases and mm 
ner, soil be subject to the Bsme rales, aa the answer and replj In M 

CHAPTER III. 

CoJ'/eiaion of Judgment wilhoul Action. 

SlCTIOX 382. Juijgment may be ci>nreaBed for debt due or (srci^TitJiiiteDt ll&tdllty. 
SSL Judgmeiil and eJn-cuUDn. 

% 383. [335.] Judgment Tany be confeaaed for debt due 
or costingent liability. 

A judgment by confeBsiou may be entered, without action, either 
for money duo or to become due. or to eeuuro any pereoii agaiust con- 
tingent liability on bchnlf of the dercndiuit, or both, in the manner 
preacrtbed by this chapter. 

g 383. [336.] StSLtement in writing, and form thereoC 

A statement in writing muat be made, signed by the defendant, 
sad verified by his oath, tii the fallowing effect : 

I. It must state the amount for which judj|;ineat may be entered, 
and autlioHzG the ontry of judgment therefor. 

S. If it be for money duo cr to become due, it must state concisely 
the facta out of which it arose, and must ahnw that the Sum confeased 
therefor is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against a con- 
tingent liability, it must state concisely the facia constituting the lia- 
bilitj, and must show that the sum confesaed tliercfor does not exceed 
the same. 

§ 364. [337.] (Am'd I84S, 1851.) Judgment and execution. 

The statement may be filed with a county clerk, or with a clerk 
of the superior court of the city of New York, who shall endorse 
upon it| and enter in the judgment-book, a judgment of the supreme 
or sud superior court, for the amount confessed, with five dollars 
oosls, together wil^ ditborBementB. The statement and afflduTit, 
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Willi tlie jnd{;in6ut eudarsed, slikll thoacefuHh bdcomo the jndgmont- 
rolL Eiecatiun'i inav be Uaued and enforced tliereon, in the aanM 
manner >a upoa judgmentB in other cbhbs in such courts. Wlien Uie 
debt for which the judgment iB recovered is not all doe, or is payable 
in instuUtneuts. ani! the inatallmeiitd are nut all due, the exeautiim 
may isaae upon such judgment fur the collection of such installmentB 
SB hnve bocume due, and shall be in the usual form, but aball hare en- 
dorsed thereon, bj the attorney or person iaauing the same, a direc- 
tion to the sheriff to collect the amount due on Buch judgment, with 
interest and costs, which amount shall be stated, with interest thereon, 
and the costa of said judgment. Notwilhstaoding the issue and col- 
lection of such execution, the judgment shall remain as security for 
Uie inataltmenta thereafter to become due ; and wbenerer any farther 
inBtallments become due execution may, in like manner, be ilsucd far 
the collection and enforcement of the same. 



CHAPTER IT. 

O^tr of the Be/etidant to Compromise the whole or a pari of the Action. 



SUT. Effect oT Acceplancfi or reTutuI al flITtir. 

g 385. [33S.] {Am'd ISSl, 18G6.) OSer of compromise. 

The defendant may. at any time before the trial or verdict, aerve 
upon the pUintlff an olfer in writing to allow judgment to be taken 
against him for the sum or property, or to the effect therein specified, 
with costs. If the pliuutlff accvpt the offur, and give notice theieof 
in writing within ten days, he may file the summons, complunt, and 
offer, with an affidavit of notice of acceptance, and the clerk most 
thereupon enter judgment acoordioglj. If the notice of acceptance 
be not given, the offer Ib to be deemed withdrawn, and cannot be 
given in evidence ; and If the plaintiff fail to obtain a more iavorahle 
jndgmont he cannot recover costs, but muat pa; the defendants coata 
from the time of the offer; and in case the dtfenfjant shall set Up a 
eountur-cluim in his answer to an amount greater than Uie plaintiff's 
claim, or sufficient to reduce the plaintiff's recovery below fifty dollarai 
tjiea Iha phuntiff may serve npoii the defendant an offer 19 wj^ting to. 
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allow judjcment to be tuken tgaiait him for the amount apeotfiod, ot to 
allow said counter -claiin to tlie amouot apei^ified with Costs. If the 
dclendaat accept the oRtir, and give notice thereof in writing within 
ten dajB, he may enter judgment aa above for the amount gpecified, if 
the offer entitle him to judgment, or the amount specified in said offer 
eball be allowed him in the trial of the action. If the notioa of nO- 
ceptance be not given, the offer ia to be deumed withdrawn, and can- 
not be given in evidence; and if the defendant fail to recover a more 
favorable judgment, or to establi.-^h his counter-claim for a greater 
amount than is speciGud in said offer, he cannot recover costa, but 
muat pay the plaintiff's costs from Ui« time of the offer. 

g 3S6. [33a.] Befendant jna.y offer to liquidate damage! 
oonditionally. 

In an action arising; on confroct. the defendant maj, with hie aa- 
Bwer, aerre upon the plaintiff an offer in writing, that if he fail in his 
defence, the damages be assessed k% n specified sum ; and if the pl^n- 
tiff signify hia acceptance thereof in writing, with or before the notios 
of trial, and on the trial hove a verdict, the damagea shall be assessed 
accordiDglf. 

% 3ST. [340.] Effect of aoceptance or refasal of oflbr. 

If the plaintiff do not accept tlie off.r, he sliall provu hia damagea 
aa if it had not been made, and ahull not be permitted to give it in 
evidence. And if the damages aaaeased in hia favor shall not exceed 
the sum mentioned in the offer, the defendant shall recover his ex- 
penses incurred in consequence of any necessary preparation or de- 
fence in respect to the question of damages. Buch expense ah^ be 
■tained at the triaL 






CHATTER V. 
Admution or Jntpemiott of Wrilingt. 



i 
i 



gaSS, [341,342.] (Ain'd 1B19.) Existii^ suite— Inapectloii 
fptA copy of booke, papere, and documeatH, how obtained. 

Either party may exhibit to the other, or to his attorney, at any 
tune before the trial, any paper material to the action, and request an 
admission in wriUng of its g^Quuiea^Sji. M Q\e l^^v^r^ E^S- ff 'Sl 
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attorney, fidl to give the aimisiiaa, withtg fonr daji alter tbe requeat, 
' if the party ezhibiting the paper be afterwards pnt to eipense in 
order to prove its genuineaess, and the some be finally proved or »d- 
littod oQ the trial, such expcDse, to be aacertained at the trial, ahall 
be paid by the party refnain^ tho admiasion, nni^aa it appear ta the 
satiafaction of the enurt that there were good reaaons for tbe refUaaL 
The court before which an action ia pending, or a judge or jnatiee 
thereof, may, in their discretion, and upon due notice, order eitiier 
party to give to the other, within a specified time, an iuBpectioo and 
copy, or permisBlDi] to take a copy, of any books, papers, and docu- 
ments, in bis poaaesston or under bia control, contAining' evidence re- 
lating to the merits of tbe actioa or the defence therein. If complianea 
Iritb the order be refused, the court, on motion, may exclude the pi 
from being given in evidence, or punish the party refuaing, c 

CHAPTER VI. 
Examination of Parlies. 

tecnoaSfO. Action for ^Kovery abollihcd. 

9»1.' Bucb eiamlnitloii bIk iil^iiad before ( 
ass. PutT. facnr compelled u aticDd. 

Sfl^ TeBtlmony or A put7 Dot reepcEiBlv« to tbe Inqulria amy bd n 
hj Ou ottb of Ihennnr ciUlngUm. r 

am. EiKminsUoD of co-pt^nlUT or co-defenduil. 

g 360. [343,] Action for discovery &bolislied. 

No action to obtain discovery under oath, in aid of tbe proBO< 
or defence of another action, shall be aUowcd, nor shall any e: 
I tion of a party be had, on behalf of the adverae party, eseept in 
manner prescribed by tbis chapter. 

, [344.] ExiBting BuitB — A party may examine 
his adveraaiy aa a witnesB. 

A party to an action may be examined as a witness, at the inatanca 
of the adverae party, or of any one of several adverse partiea, and tOt 
that purpose may be compelled, in the aame manner, and subject to 
the aame rules of eiamination, us any other witoeae, to teatify, either 
at the trial, or coudittonally, or upon canunUsiDii, 
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§ 391. [31tL] (Am'd 1849.) Kxiating auits—Buch exam- 
in&tion also allowed before triaL — Proceediage therefor. 

The eiamiaatioa, instead of being halt at tlie trint, as pruviiled 
the last BHcSon, may ba bad at any time before the trial, at the oplit 
of the party claiming it, before a judge of the court.oracoanty jodge, 
on a previous notice to the party to be examined, and any oUier ad- 
verse party, of at least fire days, naless, for good csaao shown, the 
jadge order otherwise. Bat the party to be eiamiDed shall not be 
oompalled to attend in any other county than that of bin residence, or 
where be may be served with a eummoas fur hia attendance. 

g SOS. [346.] (Am'd 1S49.) gxiating suits— Party, how 
compelled to attend. 

The party to be eiamined, Be in the last section provided, may be 
compitUed to attend in the same manner as a witness who ia to be ex- 
amined conditioniilly ; and the examination shall be taken and filed by 
the jndgo in like manner, and may be read by either party on the 
trial 

§ 3S3, [31B.] (Am'd 1849.] Existing suits— Testimony of 
party may be rebutted- 

Tho eiaminatioQ of the party, tlius taken, may be rebutted by ad- 
Tcrac testimony. 

g 394, [347.] (Am'd 1849.) Existing suits— Effect of re- 
fusal to testif|7. 

If a party refuee to attend and testify, as in the last foar sectioiis 
provided, he may be punished as for a coatempt, and hia complidn^ 
answer, or reply, may be stricken out. 

g39S. [349.] (Am'd 1819, 1863.) Existing suits— Teatl- 
moay by a party not responsive to tlie inquiries may be 
rebutted by tbe oatli of the party calling him. 

A party examined by an adverse pnrty, as in this chapter pro- 
vided, may be examined on bis oivn behalf, subject to the same nilee 
of eiamination as other witnesses. Bat if he testify to uny new mat. 
ter, not respoosire to the Inquiries pot to him by the adverse party, 
or necessary to explain or qualily hia answers tliai^to, or discharge 
nhen his answers would charge himBel^ such aiiverse party may offQr 
. .^DseU as a witness on his own behalf in respect to sach neif niattor 
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le rules of einmiitation as other witucases, nnd alall 



§ 306, [3SI).] Existing suita — PeraooB fai whom action 
is brought or defended map be examined. 

A person for whoeo immi^diate bunelit the action is prosecuted or 
defended, though not b party to the action, may be eKuminod as a wit- 
ness, in the same manner, and subject to the same rules of examina- 
tion, as if he were named aa a party. 

g 39T. (Am'd ISRl, 1853.) Existing suits— Examination of 
co-plaintiff or oo-defendant. 

A party may be eiamined on behalf of hU co-plaintiff, or of B CO- 
defendaat, na to any matter in irhich he ia not jointly ioterested or 
liable with such co-plaintiff or co-defendant, and as to which a separate 
and Dot joint yerdict or judgment can be rendered. And he nmy be 
compelled to attend in the same manner as at the inatanco of an ad- 
Teraa party ; bnt the examination thna taken shall not be used in the 
behalf of the party examined. And vrhcncTer, in the case meolioned 
in sectjoDS three hundred and ainetj and three hundred and ninety* 
one, ooe of several plaiotlffi) or defendants wiio are joint contractors, 
or are united in interest, ia examined by the adverae party, the other 
of such plaintiffs or defeadonts may offer himself as a nitnraa to tha 
same cause of acUon or defence, and shall be so receired. 



CHAPTER Til. 



Becdos S9S. Inlereatni: 



g 308. [351.] Existing suits— Interest not to exclude 
witness. 

No person offered as a witness ahall ba eiclnded 
interest in the event of the action, 
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§39». [352.] [Am'd ]gfil, 1S6T, ISSB, ISSR, ISOO, 1862. 1B6S, 
ISflfi, 1866, 1867.) Exiating BuitB — Fartles to actions and spe- 
cial proceedinire may be examiiied as witnesseB on their 
own behalf, except in certain cases. 

A psrty to an nt'tiun or npeiial proceoJing in any nod nil courtB 
and before any Slid M offiL-ors and persons ncling judiclaily, may be 
eiamined ka a witni^aa on h!a own bEhalf, or in belialf of any other 
party, conditionally, oa commiBaioQ aad npcn the trial or hearing in 
the oase, in the same manner and subject to the same rules of ejcanii- 
naUon as any other witness; provided, howerer, that no party to the 
action or proceeding, niir any pprsoii who hsB a legal or (^qaitahla in- 
terest which may be affbcled by the event of the oction or proeeeding, 
nor any peraon who, previuns to such examlDallon, has had such an 
interest, however Che same may hare been tran&ftrred to or coiue to 
the ptrty to the action or proceedlog, nor any assignor of anything 
in controveray In the action, shall be examined in regard to any trans- 
■ctioQ or CO Bimoai cation between such witness and a person at the 
tbne of such examination deceased, insane or lunatic, aa a witaeaa 
agonal a party th< D proseeotiDg or defending the action as ezecut«r, 
admin iatratiir, heir-at-law, nextof-lcin, assignee, legatee, devisee, or 
survivor of such dcceaaed person, or as assignee or committee ijf such 
insane person or lunatic, when such eiaminaUon or any judgment or 
determinaliua in such action or pruueeding, can in any mauner affect 
the interest of such witness or the interest previously owned or repre- 
sented by him. BuC when such executor, administrator, heir-atlaw, 
- neit-of-tin, aaaignee, legatee, devisee, Burvivor or caminittee, shall bo 
examined on his own behalf in regard to snoh transaction or comma- 
nicatiun or the testimony of such deceaaed or insane person or lunatic 
in regard to such transaction or communication (however the same 
may have been perpetnatcd or made competent), shall be given in evi- 
dence on the trial or hearing on behalf of such executor, administrator, 
heir-at-law, next-of-kin, aaaignee, legatee, deviaGe, survivor or commit- 
tee, then all other peracna not otherwise rendered incompetent shall be 
made competent witnesses in relation to such transaction or communi- 
cation on said trial or hearing. Nothing contained in section eight of 
this act shall be held or construed to affeet or restridn the operation of 
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CHAPTER Vnt. 



m 4o<iu^H 



9t cUatricL SIs^ ot pi 



Judge at •Ami 
4IM. Id BbKDCe, ic , 

anoUiwindp.. 
us. EoUrglng time fo 



lonrtpconntyjurlirom 



g 400. [357.] Beflnition of an order. 

Every direction of a court or ju'l^, madE or eatered in wrltiiig, 
and not inclnded in a judgment, 13 denociinflted an order. 

g 401. [3S8 to 362.] (Ani'd 1849, 1852, 1868, 1869, 1S62, 1807.) 
Seflmtion of a motion.— Motions, how and where made. — 
notions in the first district. — Stay of proceedinga. — Oom- 
peUinf parties to testify. — Decision on motion. 

(1.) An application for an order is a motion. 

(2.) MotioQB may be made, in the Brst judicial district, to a judge 
or jastice out of court, except for a new trial aa Ibe merits. 

(3.) Orderamade out of court, without notice, maybe made by Buy 
judge of tlte court, in any part of the State; and they may also ba 
made by a county judge of the connty wbere the action ia triable, or 
by the county judge of the coonty io which the attoroey for the moTing 
party resides, except to stay proceedings after verdict. 

(4.) MotloQB upon notice must be made Vithia the diatrict in which 
the action ia triable, or in a, county adjoining that In which it is tria- 
ble; except that where the action ia triable in the first judicial dis- 
trict, the motion must be made therein, and no motion upon nottce 
can be made in tbe firat judiraal district, in bo action triable else- 
where. 

(5.) In all the dislricta, a motion to vacate or modify a provisional 
remedy, and an appeal from an order allowing a provisional remedy, 
shall have preference over all other motiona. 

(S.) No order to stay proceedings for a longer time than t w ea ty 
daya ahall be granted by a judge out of court, except upon previona 
notice lo the adverse party. 
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7, When any party intsada to make or oppose a, motion in (ay court 
of record, and it shall be rccaaaftry fur liim to have the nflidavit of any 
peraoD who shall hnve refused to lUBke the eamc, such court may, by 
order, appoint a referee to take the HfEilavit or deposition of anch per- 
son. Such person may be anbpiEnacd and compelled to aUend and 
make an affidavit before such reftirGe, the Bame as before a referee to 
whom it is referred to try an iebuc And the fees of such referee for 
inch BerricB ahnll be three dollars per day. 

B. Whenever a motion shall be made in any cause or praceedlng- in 
any of the courts of this State, to obtain an injnnction order, order of 
arreat, or warrant of attachment, or to Tacate, modify or set aside aif 
injunction order, order of arrest, or wnrrant of attachment, granted 1« 
any such caae or proceeding, it ohall be the duty of the judge before 
whom anch motion is made, to render and make known his decision on 
such motion within twenty days after the day upon which anch motltui 
ahall or may be submitted to him for his decision. 

§ 403. [S63.] (Am'd 1849.) Notice of motion. 

When a DOtice of a motion is ueceBSary, it must be served ei?ht 
days before the time appointed for the hearing; but tlio court or judge 
nay, fay an order to show cause, prescribe a Bhort<.'r time. 

§ 403- [964.] In actiona in tlia aupreme court, county 
judge may exerciae powers of a judg:e at chamber*.— His 
orders, bow reviewed. 

In an action in the supreme conrt, a county judge, in addition to 
the powers conferred npon him by this act, may eiercise within hU 
connty, the jiowers of a judge of the aupreme court at chambers, ao- 
cordia^ to tbe ciiating practice, except as otherwiae provided in this 
act And in all cases where an order is ma<ie by a county judge, it 
may be renewed in the some manner as if it hadbucnmadeby a judge 
of tbe supremo coort 

§404. [36a.] (Am'd 1849.) In absence, &c., of Judge at 
chambers, motion may be transferred by him. to another 
Judge. 

When notice of a motion is given, or an order to show cnosa is re- 
nable before a judge out of court, and at the time fiicd for them 
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tion he is absent or nnable to hear it, the same may be tranafecrodiVs^ ^^1 
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his order, to Bome other judge, beforo whom the motiou might ori^- 
wtlly hare been made. 

§409. [366.] (Am'd 1819.) Eolarguig time for proceedings 
in an action. 

The time within whii;h any proceeding in on action muat be had, 
aflcr its comma ueeoient, except the time within which an appeal must 
be talceD, ma; bo enlarged, upon an affidavit showing gronnds there- 
for, hy a judge of the coort, or if the action be in the supreme court, 
by a cDonty judge. The affidavit, or a copy thereof, innat be served, 
with a copy of the order, or the order may be disregarded. 



% 406. [SST.] Xxistii^ Buits— Affidavits defeotivel^ en- 
titled, valid. 

It sliall not be necessary to entitle an afBdavit in tlie action, bnt 
an nindavit made without a title, or with a dcfeclire title, shall be as 
valid and effiiotusl, for every purpnec, as if it were duly entitled, if it 
Intelligibly refer to tbe action or proceeding in which it ia made. 



CHAPTER X. 
Computation of Hme. 
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§ 40T. [3flS.] Eii«tiiig BUits— Time, how computed. 
The time within which an act ia to be done, as herein provided, 

shall be computed by excluding the first day, and including the Jl 

If the last day be Sunday, it lihal! lie ezutuded. 
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i 408. [see.] Sxiitin^ suits — Notices, &c., liow served. 

Notices ahoU be in writing; and notices anil otber papers may b« 
aerred on the party or attorney, in tbe maoner prescribed ia the next , 
three sections, wbere not otherwise provided by thia act. 

S 400, [3T0.] Eziating: suits — Service, how made. 

■■ may be personal, or by ilolivcry to tlie party or attor- \ 
the service is required to be mode ; or it may be as 
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1. If upon an attorney, it may bo made {luring hia absence from 
his office, by leaving the paper with hia clerk therein, or witli a per- 
aoQ having charge thereof; or, wlicn there is no pbraon in the office, 
bj leaving it, between the hours of aii in tbe morning and nine in the 
evening, in a conapicnDua place in the office; or, if it be not open SO 
ae to admit of such service, then by leaving it at the attomoy's reai* 
dence, with some pareon of auitabie age and dieoretion. 

3. If npon a party, it may be made by leaving tiie paper at Mb 
residence, between the hours of ali in the morning and nine in the 
evening, with some person of auitabie age and diacretion. 

§410. [371.] Existing suits— Service by mail. 

Service by mail may bo made where the person making the ser- 
vice and the peraon on whom it is to be made reside in different places, 
between which there is o regular commnDicatiDn by inail. 

§ 41], [373.] Existing suits — Service by mail. 

In casB of service by mail, the paper must be depoeitad lit. ^i^ , 
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post-offlce, addressed to the person an wham It ia to be served, at hii 
place of residance, and the posto^ paid, 

§413. [373.] (A.in'd 1849, 18G9,) Existing Buits— Double 
time when served by mail 

Where the service ia by miiil, it ghall be double tbe time required 
In oaaea of perBonal eervice, eicept service of notice of trial, which 
may be made aixteca da;a before the day of tfial, including the day 
of BcrTice. 

§413. L374.1 (Am'd 1849.) Bxietingr suits— Notice of mo- 
tion, &c.) when perBonally served. 

Notice at a motion, or other proceeding before a conrt or jadgfl, 
when personally served, shall be ^vca at least eight days before tlie 
time appointed the re fur. 

§414. [S7b.] {km'A 1349.) Existing suits— Wbon papers 
need not be served on defendant. 

Where a defaodant shall not linve demurred or anawered, aerviee 
of notice or papers, in the ordinary praceediogs in an action, need not 
be made upon him, unleaa he be imprisoned for want of a bail, but 
shall he made upon him or his attorney, if notice of appearance in Iha 
action has been given. 

§4IS. [3T6.] (ilm'd 184S.) Existing suits— Service of pa- 
pers wbere parties reside out of the Btate. 

Whore a. plaintiff or a defendant who has demnrred or answered, 
or gives notice of appearance, resides oat of the State, and has no 
■ttornej in tbe action, the service may be made by mail, if his red- 
dence be known ; if not known, on the clerk for the party. 

g 416. [3,11.1 Summons and pleadings to be filed. 

The summons and the several pleadings in an action shall be filed 
with the clerk within ten days after the service thereof, respectively; 
or the adverse party, on proof of the omission^ ahall be entitled, with- 
out notice, to on order from a judge that the same be filed within a 
lime to be specified iu the order, or be deemed abandoned. 

§ 417. [318.] Existing suits— Servica on attorney. 

Where a party shall hare au attorney in tiie action, the service of 
pspers Bhall be made npou the attorney, instead of die party. 



CHAPTER Xir. 



' ^8§ 419-421.] 

% 418. [379.] ExIaUog suiU— Wben this chapter does 
not apply. 

The provisions of this chftptac ahall not "pply to the Mrrioa of 
BnmmoDS, or other process, or of unj puper to bring a party Into « 

% 419. [ago.] (Am'd IStfi.) Duty of sheriff and c< 
■viuf or executing proceaa, and how enforced. 

WbHOCVcr, pursDant to tliia act. the BhL-rlfT idhj be reqalred la 
serve or eieeuto Buy aaminone, oriler, or juil^eiit, or to do ad}' otlier 
act, he Bbtill be bound tii do so inlJku matinvr as upon process Usued 
bi him, and shall he equally liable id all respects for neglect of dnty; 
and if tbe sheriff b« a party, the coroner ahall be bound to perform 
the service, as he is now bound to execute process where the sheriff 
is a party ; and all tlie provisions of this act relating to aiieriSd aboil 
apply to coroners wlien the sheriff is a party. 

CHAPTER XIII. 
A ccimtilahility of Guardii, 
§430. [38].] Guardian not to receive property until 
security given. 

No gnardian appointed for an itiraut shall be permitted to recelva 
property of the infant, until he ahalt have given snOicieat security, 
approved by a judge of the court or a county judge, to account for 
and apply the Bome, nnder tbe direction of tbe court. 

CHAl TER XrV. 
Poacrt of Riferef. 
§431. [382.] Powers of referees. 

Every referee appuinled purauant to this act sliall have power to 
administer oaths in any proceeding before him, and shall bare gen- 
erally the powers now veetcd in a referee by la-w. 
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CHAPTER XV. 

ilucelaneoat Froviiioni. 
Puptn ]c«t or w1(l>h«ld, bow Hn[i|»]ied. 
, Time for pubUcatloa of notices, how compLited. 
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% 439. Papers lost or withheld, how Bupplied. 
If on origlual pleading or paper be lost or witliliold by any perun, 
tile court may authorize a copy thereof to hii filed and uaed inatcad of 
the o.i^aaL 

% 433. There undertafamga to be filed. 

The Tarlons undertaJdnga required to be pyea by tlds kot miut ba 
filed with the clerk of the court, DnleEs the court eipraasly provides 
far a difibrent diepoaitlOD thereof| except that the UDdertakinga pro- 
vided for by the chapter on the claim and delivery of perBooal prol>> 
erty, aball, after the juatificalion of tiie suretica, bo delivered by tbe 
sheriff to the parties respectively for vhose beutiit they are taken. 

g 494. Judgment on bond and warrant of attorney 
executed before July 1, 1848. 

Upon any bond and warrant of attorney, executed and delivered 
before the first day of July, 1818, judgment maybe entered in the man- 
ner provided by eections three hundred and eighty-two, three hundred 
and elgbtj-lhree, and three hundred and elghty-fonr, upon tlie plain- 
tiff's filing aucb bond and warrant of attorney, and the atatemeBly 
signed and verified by himself, in the form prescribed by Hection three 
hundred and eighty-two. 

g 435. Time for publication of notices, how computedi 

Tlie time for publicalion of li;gal notices shiili bo computed ao u 
to exclude the first day of publication and include the day on which 
the act or event, of which notice is given, is to happen, or whidi 
completBB the full period required for publication. 
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§ 436. Laws of other States and ^vemmeuts, how 
proved. 

Printed copius in volumes of Btotutes. code, or other v 
enacted by any other SUtc or Territory, or foreign goveroroent, pnr- 
porUog or proved to bsvo been published by the authority thereof, or 
proved to be commoaly admitted as evidence of the eziatiDg law in 
the conrta and judicial tribuuBla of Buoh State, Territory, or govern- 
meut, shall be adiuiC1«d by the courts aud ofBcers of this State, on all 
DCiaHiouB, HB presumptive evidence of BHcU laWB. The unwritten or 
common law of any otIieF State or Territory, or foreign government, 
jnay be proved aa facts by paiol evidence ; and the booliB of reports 
of coaea wljudged in tbcir cuurts, may also bu udniittod hb presumptive 
evidence of auch Uw. 
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AcHom in PaTticular C 
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CHAPTER I. 
Adiont againii FordgB CorpoTaliom. 

§ 497, Vhera and by whom brought. 

Ad HCtJon against a uorpDratioD created by or under the laws of 
any other State, government, or country, may be brought ii 
prenie court, the superior court of liie city of New York, or 
of common pleas for the city and county of New York, In the follow- \ 
iug cases: 

1. By a resideut of tliia State, for any cau^e of action. 

9. By a pl&iutiff not a resident of this State, when the canae of 
action aliull have arisen, or the subjuct of the action sliaU be aituat«d, 
ifitbiii this Stat& 
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g 43S. Scire facias and quo -warranto abolished, and 
this chapter substituted, 

Tbe writ of scire TnciBS. the writ of quo warranto, aad proceedijigB 
bj infonnatioD in the Dstnre of quo warranto, are abullahed ; and the 
remediea heretofore obtaiaatile io those fonns msj be obtoioed bj 
civil icUonB under tbe prori^ions of this chapter. But any proceed- 
ing heretofore commenced, or judgment rendered, or right soquired, 
Bhall not be alfect«d bj eucb abolition. 

g 430. Actdon may be brought by attomey-KSimal 
to vacate a charter, by direction of the legislature. 

An action may be brought by the attorney-general, in the uame 
of the people of this State, whenever the legislatnra shall so directi 
aguuHt a corpomtioD. for the purpoiie of raeating or annulling the act 
of incorjiurdtion, or an act renewing its corporate exiatence, on tlui 
ground that aueh act or renewal was procored upon some fraadnlsnt 
BcggBStion or concealment of a material bet, by the persona inooipo- 
rated, or by some of Ihem, or with their knowledge and conient. 
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% 430. Action to annul a corporation, wlieii and how 
brought b7 attorney-general, by leave of sapreme court. 

An ncttun may be brought by tbe Btt<)ruey-gGti(.'rn1, in the Dime of 
the people of thia State, on loare granted by the aupreme eonrt or a 
judge thereof, for tha parpose of vacating the cbartcr or annuUlDg 
the existence of ft corpuration, other than mttnlcipal, wheneTer BDch 
corporation efanlt — 

1. Offend Bgainst any of the proyisiona of the act or acta creating, 
nltering, or renening each corporation ; or, 

2. Violate the proviatonB of any law by vbioh each corporation 
shall have forfeited ita charter bj abuse of its povers; or, 

5. WheneTer it shall have forfeited its privilegea or trancbiaea by 
failure to exercise its powers ; or, 

4. Whenever it ahall have done or omitted any act which amoanta 
to a Bnrrender of ita oorpomte rights, privileges, and fraDcbises ; or, 

6. Whenever it ahall eierclso a franchiae or privilege not conferred 
upon it by law. 

And it aball be the duty of the attoraeji-gcnBrBl, whenever he shall 
have reason to believe that any of theae acts or omiasiodfl can be 
ealabliahed hy proof, to apply fur leave, and upon leave granted to 
bring the action, in every case of public interest, and also in every 
other case in wliich gatisfactory security shall be given to indemnify 
the people of this State against the costs and expenses to be iocarred 
thereby. 

** §431. Leave, how obtained. 

Leave to bring the aolion may bo granted upon the applicition irf 
the attorney -geueral ; and the conrt or judge may, at discretion, direct 
notice of such application to be given to the corporation or Its officers, 
previons to granting such leave, and may hear the corporation in op- 
position thereto. 

g 433. Action upon information or complaint, of 

An action may be brought by the attorney-genera 
of the people of this State, upon his own information, ■ i ujiuu uun 
complaint of any private party, against the parties offending In the 
following casea; 

I. When any person shall usurp, intrude into, ot iin\s.'H^>^^ 
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or ezerclie any pnhlic office, cml or miliUrj, or Kty franchise wltMn 
thb State, or anj office in a. corporation created by the authority oT 

thisgute; or 

S. Wtacn any public officer, citU or miHtary, Bhall bare dose at 
■nfferedan act which, by the providoiiBof lav, Hball tnake ■ fOrteitnn 
of his ot&cc ; or 

8. When any aBSoeiatiou or nnmber of peraona shall act yn&an 
this State as a corporation, without being daly incorporated. 

§ 433. Action, triien and how broog'ht to Tftcate let- 
ters patent. 

An action may be brought by tho attorney-general, in the name of 
the people of thia SUte, for the purpose of Tscitting or BDnnlllDg 
lettora patent granted by the people of this State, In the following 

1. When he shall have reason to believe that such letters patent 
were obtained by lueana of some fraudulent sug^slion or coneealmeut 
of a matflriBl fact, made by the person to whom the flame were issued 
or made, or with his consent or knowledge; or 

S, When he shall hare reason to believe that such letters patent 
were issued throngh mistake, or in ignorance of a matorial Tact ; or 

3. When he shall have reason to believe that the patentee, or 
those claiming ander him, have done or omitted an act, in violation 
of the terms and conditions on which the letters patent were granted, 
or have by any other means forleited the interest acc[uired under (he 

I 4S4, <Am'a TSSB, 1867.) BelEttor, when to be Jotned ak 
plEtintiS 

When an action shall be brought by the attorney-general, by 
virtue of this chapter, on the relation or information of a person 
having an interest in the question, the name of snch person shall be | 
joined with the people sa plaintiff, and in every Such case the attor- 
noy-general may require aa a condition for bringing such action, that 
satisfactory security shall be given to Indeninily the people of this I 
State against the costs and expenses to be incurred thereby; and tn 
every case where aueh security is given, the measure of the compen- i 
satiun to be paid by such person or persona to the attorney-general, 
shall be left to the i^eement of the parties express or implied. 
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% 43S, Complaint &nd arrvat of defendant in aotion 



WlieD'eTer nch action ahnll b« broog^ht ■gainit a peram for 
«a otSce, the attorney-general, ia additloa to the ntatcmi-nt of the 
laa of aetioD. may also »et Ibrth in the complaint the name of the 
peraon rightfully entitled to the oflico, with ■ statement of hU ri^ 
tiiereto ; and in such caae. npon proof b; afflilarit that the defendant 
has reeetred feea or emolotnents belougfng to the office, and by meina 
of his Qsurpation thereof, an order may tw granted by ■ Jadgo of the 
eDpreme oonrt for the arrest of ench defendant, and holding him to 
b^; and therenpon he shall be arrested and held to ball, Ln the man- 
ner, and with the same eSect, and sabject to the same righM and Ha- 
biUtie^ M in other civil actions where the defendant ia aubjout to ar- 



§ 430. Jadgment in euch actjona. 

Id every siich case, jud^ent shall bo rendered upon the right of 
the defendant, and also upon the right of the pnr^ so sllegad to be 
entitled, or only npon tile right of the defeoflant, as jusUce ehall re- 
quire. 

S 437. AHumption of office, Ac, by relator, wlien judg- 
ment U in his favor. 

If the jmlgnicut be rpniiered upon llic right of the person so al- 
leged to be entitled, and the same be in favor of such person, he shall 
be entitled, after taking the oath of office, and executing «uch official 
bond as may be required by law. to take upon himself the ciecation of 
the office; and it shall In his duty, immediately theresfler, to demand 
of the defendant in the action all the books and papers in his custody. 
OF within his power, belonging to the office from which hs shall have 
been excluded. 

g 438. Proceedings againat defiendant, on refusal to de- 
liver books or papers. 

If the defendant shall refuse or neglect to d liver over each books 
or papers, pursuant to the demand, he ehnll be deemed guilty of a mis- 
demeaDor. and the same proceedings shall be had, and with the same 
ef^ict, to compel delivery of such books and papers, as are prescribed 
in article five, title six, chapter six, of the first part of the Revised 
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§ 439. SamagOB, how recovered. 

If judgment be reniJercd, upon Hie right of the person so all^^ 
t« be entitled, in favor of sucli puraon, he may recoycr, by action, the 
damagOB which ho ahall hnve snetained by coBflOn of the uaurpaUoB 
by the defendant of the office from which audi defendaot baa been 
excluded. 

§ 440. One action ag'ainBt several persons claiming of- 
fice or franchlBB. 

Wbere aeyeral persons claim to be outitled to the same office op 
fnincbise, one action may be brought agaiost all Buch peraona, in order 
tu try their reapectiTO rights to such office or franchise, 

§ 441. Fenalt7 for usurping ofKoe or francliiBe, how 
a-warded. 

When a defendant, whether a naturaJ person or a corporation, 
against whom such action shall have been brought, shall be adjudged 
guilty of DBUrping or intruding into, or unlawfully holding or exef- 
cising any office, franchise, or privilege, judgment shall be rendered 
that such defendaat be excluded from sucb office, franchise, or privi- 
lege, and also that the plaintiff recorer costs ag;aiast such defendant. 
The court may also, in its discretion, fine such defendant a, sum not 
exceeding two thousand dollars, which fine, when collected, shall be 
paid into the treasury of the State. 

g 443. Jtidgment of forfeiture against a corporation. 

If it shall be adjudged that a corporation ^wnat which an oeBon 
ahdl have been brought pursuant to this chapter, has, by n^lect, 
abuse, or surrender, forfeited its corporate rights, privileges, and fran- 
chises, judgment shall be rendered that the corporation ba excluded 
from such corporate rights, privileges, and franchisee, and thait the 
corporation be dissolved. 

g 443. Costs against corporation, or persons clai min g 
to be such, how collected. 

If judgment be rendered in sucb actian against a corporation, or 
against persons claimiog to be a corporation, the court may cause the 
coats therein to be collected by execnlion against the persons claiming 
to be a corporation, or by attachment or process against the directors 
ir other officers ofauch corporation. 
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% 444. KeBtraining corporation, and appointmeat of rs* 

When auah jiidgmeat Bball be rcndored against a corporation, 
court Bliall have tbe same power to restrain the corporation, to np- 
point ■ rtceiver of its property, and to take ■□ Bccoimt, and malne dii^ 
Iribution tlieroof among its creditors, as are given in article three, title 
four, chapter eight, of the third part of the Revined Statutea; and it , 
shall be the dutj of the attoraef-Keneral, tmmediately after the Teadl- 
tion of snch jadgmeat, to inetitate proceedings for that pnrpoae. 

§445. Cop7of judgmeiit-rollftgaiaatcDrporation,w}ier* | 
to b6 filed. 

Upon the ren<Iition of aucti juilgmcnt against n corporation 
the vacating or nnnulliDg of letters patent, it shall bo the duty of tha I 
attamey-g^neral to cause a copy of the jiidgmeut-roll to be forthwUll I 
filed in the office of the seeretary of state. 

% 440, Zntiy of judgment rel&tin^ to letten patent. 

Such secretary ehiili thereupon, if the record relates to letters 
patent, make an entry in the records of the commiesionera of the land 
CFffice, of the substance and effect of such jadgtuent, and of the time 
nheo the record thereof was doclcctcd ; and the real property granted 
by such letters patent may thereafter be disposed of by such commis- 
doners, in the same maoDer as if such letters potent had never been 

§ 44Y. Actions for forfeiture of property to the people. | 

Wheoever, by the provisioos of law, any property, real or per- 
sonal, shall be forfeited to the people of this State, or to any officer for 
thuir uao, an action for the recovery of such property, alleging the' 
grounds of the forfeiture, may he beonght by the proper officer,, in^ th« 
snprenie court. 
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CHAPTER III. 

Action for the Parlillon of Red Properly. 

% 418. Provisions of the revised statuteH applicaUl 

actions of partition. 

The provisions of the revised Btatntes relating to the partltios of 
lands, tenemonta, und hereditaments, helil or poaeeased hj joint ten- 
ODtH or tenants in common, ahfill apply to ncCiiina for such partition 
brought mider this act, so far as the enme am be so applied to tba 
Bubdtauce and subject-mtitter of the action, without rp^ufd to its 
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feitnre and eilcUon to Iw glrei 
jrtuifOre TeiuedlaMe lir writ of 



g 440. Action to determine claims to real property, how 
prosecuted. 

ProceedingB to corapel the determination of olaima to real prop- 
erty, pursuant to the proriaioDB of the reviflad statntea, may ba pros- 
ecuted by aetloD under this act, without regard to the forma of the 
proceedings as thoy are preaoribed by thoae atatutos.* 

g 450, Action of waste abolished. — Waste, how remedi- 

The action of waste is abuliahed; but any proceeding heretoftm 
aommanced, or judgment rendered, or right acquired, shall oat b* 
affected thorahy. Wrongs heretofore remediable by action of w 
are subjects of action as other wrongs, in which action there may bt 
judgment for damages, torfeitiira of the estate of the party offending, 
and BvictioD from the prcmlsea. 
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§ 451. Provisions of revised statutes applicable to action 
for waste under this act. 

The provisions of the revised statutes relating to the action of 
waste shall apply to an action for waste brought nnder this act, with- 
out regard to the form of the action, so far as the same can be so 
applied. 

§ 452. When judgment of forfeiture and eviction to be 
given. 

Judgment of forfeiture and eviction shall only be given in favor of 
the person entitled to the reversion, against the tenant in possession, 
when the injury to the estate in reversion shall be adjudged in. the 
action to be equal to the value of the tenant's estate or unexpired 
term, or to have been done in malice. 

§ 453. Writ of nuisance abolished. 

The writ of nuisance is abolished ; but any proceeding heretofore 
commenced, or any judgment rendered, or right acquired, shall not be 
affected thereby. 

§ 454. Remedy for injuries heretofore remediable by 
writ of ntdsance. 

Injuries heretofore remediable by writ of nuisance are subjects df 
action, as other injuries ; and in such action there may be judgment 
for damages, or for the removal of the nuisance, or both. 



CHAPTER V. 
General Provisions relating to Actions concerning Heal Property, 

§ 455. Provisions of revised statutes applicable thereto. 

The general provisions of the revised statutes relating to actions 
concerning real property shidl ap{)ly to actions brought under this 
act, according to the subject-matter of the action, and without regard 
to its form. ' 
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TITLB XIV. 

Proviiieia relating to Exuting Stall. 



aiCTio* 464. Apiwal tri 
451 Writ ot H 






g 4Sfi, Appeal from order at a special term, on Biuninaiy 
application after judgment, 

Tbe appeal mentioDtd in section oiue of the act to fHcQitaU the 
determination of existing anita in tho conrts of this State, tnay klso 
be taken from an order made at ■ Hpecial terra, on ■ tmmniu'y applied- 
tJoD in an action alter jnd^eat, when eai^h order involreg the merltB 
of the application, or some pact thereof. 

% 457. Writ of error in all cases abolished.— Appeal sub- 
stituted. 

Ho writ of error shall be hereafter iasned in any case whaUTet. 
Wherever a right now exists to hare a review of a jnd^menb rendered, 
or order or decree made, before the first day of July, 1848, aach 
review can only be had npon aa appeal taken in the manner provided 
by this act; and all appeaU heretofore taken from auoh jndgmenta, 
orders, or decrees, under thu proviaions of the Code of Procedare, 
which are still pending in an appellate conrt, and not diamiased, ahull 
be valid and eEfectnol. Bat this seet'on ahall not e][tend the Ti|^ uf 
leview to any case or question to which it does not now extend, nor 
tbe time for appealing, nor shall if apply to a ease where a writ of 
error has been already issued. 

g 45N. Execution, when iaauable on a judgpnent docketed 
before July 1, 1848. 

An execution may be iaaned, witbont leave of tlie conrt. npon a 
judgment docketed before the first day of July, 1848, or now or here- 
after to be rendered in an action pending on that day, at any time 
within five years after the rendering of the judgment. 
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§439. (Am'd 1S51.) Application of Uus act to actions I 
pending. — Extraordinary termB. 

The proviBioiiB uS tliia not apply to fntiire proceedingB ir 
suits liertitofare toinmenefd and now pending, as ToIIowb: 

1. If tliore have buen no pleading tburein, to the ploadinga and all'l 
subaequont proceedings ; 

2. Wlien there is an iHsuc of Isw or of faet, or any other qni 
of fact tu be tried, to the trial aad all anbxequent proceedings ; 

8. After a jndgment or order, to the proceedings to enforce, Tsc^te, 
modify, or reverse it, including the costs of an appeal. Whenever the 
judges of the Bupreme court in any district find that the court at any 
term or circuit bus not been, or will not be, able to dispose of all the 
casea upon the calendar, they may request the goyemor to asaipn oHw j 
JDdges, and, if neccsanry, appoint cttraordinary lerms and circuit!, ■ 
for the purpose of disposing of such cases. The governor may ther^ ■ 
upon nialie such aBsignmeut, and the judges assigned must ho!d tlie I 
courts acturdinglj'. 

% 460. (Am'd I8E1. 18S3, 1858.) Appeal from certain final 1 
decieeB allowed. 

An appeal may be taken from any final decree entered upon tlwH 
direction of a single judge, in any suit iu equity pending in the 
preme court on the first day of July, ISiT, at any time before tliefi 
day of November, 18S2 But this provision shall not apply to cs 
where a rehearing has already been bad or ordered, or to the case 
a decree entered before the passage of this act, and to reriew wh 
no attempt in good faith has been or shall have beeti made within 
thirty days after notice of the entry of anch decree. Such appeal 
shall be taken in the manner provided in secttona three hundred and 
twenty-seven and tliree hundred and forty-eight. In all cases o~ 
appeal to the court of appeals, in actions which were originally com 
menced in the late conrt of chancevy of this State, the court of appeal!'] 
shall review the cause upon the (acta and the law, without any s 
meal or specificaUon of tacts found, or any exception taken at 
trial of any or either of them. And it ahall be. and is hereby declared 4 
to be, the duty of the court of appeals, in any and all such c 
review the whole matter upon the evidence aa well as the lav. 
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§ ilSI, Issue of fact in county court, how tried. 

An issue of fuel joinpd in b county court, or ennrt of kc 
deu, before the firet day of Joly, ISIS, ur then pending in tl 
1 appeal, shall he tried by n jury, nuleaa the parties o 



TITLE XV. 

General /Vtwimomi. 



flniunn of ml prcmen^. 



g 469, [ii63.] Definition of "real property." 
The woffis "real property," bb need in thia act, are 
rith lanila, tenementB, and hereditaments. 

% 463, [384.] Beflnition of " personal property." 
The woriia " peraonal property," aa used iu this act, in«!ude 
Oodfi, chattels, things in action, and evidences of debt. 

% 464. [3SB.] Definition of "property." 
The word " property," as used in this act, includes property real 
)id pereonaL 

g 465. [380.] Defimtion of "district," 
Thfl word " diatrict," as uaed ia this act, signifiea judicial district, 
scept when otherwise specified. 

^466, [SB7.] Definition of "clerk." 

The word "clerk," as used ia this act, signifies the clerk of the 
•t where the action U pending, and, in the aui)rcma court, the clerk 
of the coanty mentioned In the title of the complaint, or in anotber 
« which the cnurt ma; hare changed the place of trial, imleas 
wMed. _f 
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4fl7. Bole of otnutructioii. 

ralo of cotniDoa law. that Btfttut<?8 in derogation nf that law 
be strictly canatrneil, has do application to this act. 

g4e§. [iSS.] {Am'iJ 184'J.) Statutory proviaiooB incoiuiat- 
ent 'with this act repealed. 

All atatuMtj proTiaiooa iaconsiateut with this act are repealed ; 
bnt this repeal shall Dot reyive a statute or law which may hare beea 
repealed or obuliahed by tbe proTieions hereby repealed. Aud all 
rights of action given or secured by exiet^ng laws may be proBecnted 
in the nioniier proritled by this act. IT a case shall arise in which an 
action for the enforcenient or proteclioa of a right, or Ihe redress or 
prevention of a wrong, cannot be liad under tliis act, tlio prnoticfl 
heretofore in use may be adopted au far us ciuy bo neceaaary to pre- 
vent a fHiture of justice. 

§ 469. [1189.1 (^">'>1 iS49.) Rulea and practice inconaistent 
with this act abrogated. 

The present rules aad practice of the courts in civil actio s, iacoih 
sistent with Ihls act, are abrogated; but where consistent with thig 
act, they shall conliuuc in force, subject to the powtr of the reapective 
courts to reinx, modify, or alter the same, 

§ 470. (Am'd IBBl. 1862.) Judges to meet and make gen- 
eral rules. 

The judges of the snpreme court, of the superior court of the city 
of Kew York, aod of the court of common pleas fur the city and 
county of New York, shall meet in generul session at the capitol in (he 
city of Albany, on the first WednoHdny in Augnst, 18B2, and every 
two years Iherenller; and at snch sessions shall revise their general 
rules, and maiie such ameodmEnta thereto, and sach further rules not 
inconsistent with this Code, as tiisy be necessary to carry It into full 
effect The rules so made shall govern the supreme ccurt, the supe- 
rior court of the city of New York, the conrt of common pleas for the 
city and coanty of Sev York, aaii tbc county courts, so far as the 
same may be applicable. 

% 4TI. [390.] (Am'd 184fl, 1863, 1862, 1863.) This act not to 
affect certain proceedings and statutory provisions. 

Until the le^slature shall otherwise provide, ttie sectsai. i^'Ktt. A 
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m "2. *73- 

thiB Bct sttall not iffect proceedings upon manduoua or prohibition; 
nor appeals from Burrogatee' courts, except tbst the eoeta on sncli 
appeal sball be regulated and allowed in the maiuier provided in eee- 
tioB three hundred and eighteen of this act; nor aaj special 8tatDtorj 
remedj Dot herotofure obtaioiid by action ; nor any eitHting gtatntory 
praTiaions relating U> actiane not incnneiHtent with this act, and in 
Bubitance applicable to the actions hereby provided ^ nor any pro- 
ceedings provided for b; chapter five of the eecood part of tbe Be- 
vised Statutes, or by the sixth and eighth titles of chapter five of the 
third part of those statntes, or by chapter eight of the B«ioe p«rt, 
excdnding the second and twelfth titles thereof, or by the first title of 
chapter nine of the same part; except that when, io cODeequenoe irf' 
any BDch proceeding, a civil actiou shall be brought, snch action shall 
be conducted in conformity to this act; and except, also, that where 
any particular provision of the titles and chapters ennmerated in 
tbla section shall be plainly inconsistent with this act, such pruvisiun 
shall be deemed repealed. 

In actions or proceedings by mandamus, amendments of any mis- 
tukes in tbe process, pleadings or proceedings therein may be allowed, 
and shall be mode in conformltr to the provisions of chapt<ir six, title 
six, of the second part of tbe Code of Procedure, 

g 4T9. Certain parts of Revised ejid other Statutes sot 
repealed. 

Nothing in this act contMoed shall be taken to repeal section 
twenty-three of article two of title five of chapter six, part third, of 
the Bevised Statutes, or to repeal an act to extend the exemption of 
household fumitnre and working tools from distress for rent and e*le 
nnder ezecutiun, passed April 1 1, 1S42. 

g 4T3. [391.] (Am'd IRIS.) This act, -when to take effect 

This act shall take effect on the first day of July, 1848; except 
that sections twenty-two, twenty-three, twenty-four, and twenty-five 
shall take effect immediately. 
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COURT OF APPEALS. 

Bulb L The return. — When the appeal is from a jodgment, the 
return of the clerk of the coart below shall consist of certmed copies 
of the notice of appeal and the judgmcDt-roll. When the appeal is 
from such an order as is mentioned in the eleventh section of the Code 
of Procedure, the return shall consist of certified copies of the notice 
of appeal, the order appealed from, and the papers on which the court 
below acted in making the order. 

Rule II. Appellant to file return; effect of his omission, — ^The 
appellant shall cause the proper return to be made and filed with the 
clerk of this court, within twenty days after the appeal shall be per- 
fected. If he fail to do so, the respondent may, by notice in writing, 
require such return to be filed within ten days after service of the 
notice ; and if the return be not filed in pursuance of such notice, the 
appellant shall be deemed to have waived the appeal ; and on an affi- 
davit proving when the appeal was perfected, and the service of such 
notice, and a certificate of the clerk that no return bas been filed, the 
respondent may enter an order with the clerk dismissing the appeal 
for want of prosecution, with costs ; and the court below may there- 
upon proceed as though there had been no appeal. 

Bulk III. Further return may be ordered. — ^If the return made by 
the clerk of the court below shall be defective, either party may^, on 
an affidavit specifying the defect, apply to one of the judges of this 
court for an order tnat the clerk make a further return without 
delay. 

Rule IV. Attorneys and guardians below to continue to act. — The 
attorneys and guardians ad litem of the respective parties in tbft ^icrax;^ 

9* 
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baiow, shall be deemed the attornevB and guardmnB of tiie aame par. 
tieH respectiTely in this court, tmtil others shall be retained or dp- 
pointed, and notice tbereof ehall be served to tlie adveiHB party. 

BctB y. Appellant to mate a cast ; itt /orm.— In nil calendar 
causes a case sliall be made by tbe appellant, which shall consist of • 
copv of the retluTi of the tlork, and llie reasons of the court below for 
its judgTnent, or an affidavit that the ssnip cannot he procured. If the 
case is volDmlaous, ao index to the pleadings, eiliiblts, deposiliODB, 
and other principal matters shall bo added. 

Every opinion in the cause, at special term as well as at general 
term, reiating to the quesdoDS inTolved ia the appeal, is included by 
the foregoing prOTisiona. 

BrLB VI. Coiet and poind io bt prin-'ed; modf of printing, — All 
cases and points, and all other papers furnished to the court iu calen- 
dar causes, shall be priuted on white writing paper, with a margin on 
the outer edge of the leaf not loss than one and a half inch wide. 
The printed page, exclusive of any marginal note or reference, 
shaU be seven inches long and three and a half inches wide. Tbe 
folio, numbering from the commencement to the end of the case, 
sball be printed on tbe outer margin of the page. Small pica, Sol.d, 
is the smallest letter and most compact mode of compositloo wh^ch i( 
allowed. Nu charge for printing the papers uentiooed iu this Tok 
shall be allowed as a disbursement in ft cause, unless the TcquireiueDta 
of the precedidg; sentence shall be shown by affidavit to liaTB boen 
complied wilh, iu all papers priuted after August 1, 1E57. 

Edlk VII. JppeUanttoten cop / ftH of hit default.— 

Within forty days after the app 1 pe ted the appellant sh*U 
serve three printed copies of th h tl mey of the adverae 

party. If he fail to do so, the p n n m y by notice in wridng, 
require the service of such cop w h d y after the service of 

the notice, and if tbe copies b n ed pursuance of aucb 

notice, the appellant sliaU be d m d to waived the appell; 

and on an affidavit proving tbe d , d h rvice of such notics, 

the respondent may enter an order with the clerk diamissing the 
appeal for want of prosecution, with cnsts ; and tlie court below niaf 
thereupon proceed as though there had been no appeal. 

Rule VIIL (Repealed by Rale XXIX.) 

_ ! nf points for lit 
.^. .. it of the argument, the 

appellant shall mrnish a printed copy of the easa to each of the 
Judges, and shall deliver eight other copies to tlie clerk. Each party 
shall, at the same time, furnish to each uf the judges a printed oopy 
of the points on which he intends to rely, with a reference to the au- 
thority which he intends to cit«; and shall deliver eight other copilB 
(o the clerk, and three copies to the counsel of the adverse party. 
Tbe cases, poiots aud calendars delivered to the clerk ahall De die- 
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posed of BB follows: one copy of cflch shall be ki>pt by tbe clerk witb-l 
the records of the court, one cofiy ehatl be dep< eited in the SUW 
library, one copy shall be deptraited in each bmiich ef tho library ol 
the court ot appeiiU, one copy ehull be deposited In tbe librtrv of t^ ~ 
New York Law Institute, and one copy Bhall be deliverad tt "' 

Rm.E X. Slalemenl nf/acli on thepwntt, Vaaisnnn on gu/rlim 
of fact. — Id nil caseii each party shall briefly state upm his printed 
point! the leading facts which he deems established, with a re fereace 
to the folios where the evidence of each facta may be round. And 
tbe coort will not hear on extendud discusH^on upon any mere question 

EcLE XI. Jttdifmutt ff affinnaiiet or mtrial by dtfat 
party who has noticud nnd placed tho cause ou tho ciileniUr 
meut, may tnke judgment of affirmance or reversal, as the < 
be, if tho other pi'rty shall neglect to appear and argue the cnuee, otM 
aball n^Iect to furnish and dtUver cases or points as required by tb»r 
ninth and teotli rules. 



Kdib XIT. Onlj/ m 


» eounii^ to 


be hiard on lack ndt. wi'ta bf 


jrder.— In tbo argumcn 


t of calendii 




Munsel shnll be beard c 
airect. 


in each side. 


unless the court bIiuU otherwi». 



Rule XIII. Ca"» preferred on eaiendar—Criminai cnsce 
hsTB a preference, and may be moTed, on behalf of tlie people, 
their order on the calendar. (See Laws 18»6, ch. 218, gg 1 and 39,fl 
N. Y. 6(14.) ■ 

Rule XIV. Subinitlii^ cate im prinled argtciticnle. — Caases whiohfl 
have not been exebouged may be submitted at unj' time in term oof 
printad arguments. Kiuhangod cauaca cannot be snbmlttod until] 
reached upon tbe calendar. 

KuLB XY. SfoHoni. — Motions will be heard on the morning at 
the first day, and on the tnoruing of each following Tuesday and Fri- 
day dnring the term, before takuis up the calendar. 

Where notice baa been giveu M a motion, if no one Bball appear to 
oppose, it will be granted as of coarse. 

rr -__ I . __ j_ _jj jjjg ^g^y ^^j, „]ii|>h it has been noticed, J 



BtiLB XVI. BdHillilur.—The remittitur shall contain a copy a 
the jndffinent of this court, and the return made by the clerk of tt' 

'bSow; and shall be sealed with tie seal, and signed bytl 

of this court. 
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Rdie XVIL On affirmafmi or wiria! iji ikfaTiU, remittitur lo U 
itgtd. — Whan a dtoree or order shall be nifirined or reverBBd by the 
_ Jewnit of either party, the ramitl.itiir shall not be sent to the court 
below, uuleBS lliis court shall otherwiBe direct, until t^n days after 
lOtioo of the HiErmanco or reversal shall hai-a been Barred on Ae 
ittorney ol the party in default. Service of tbe notice shall be proTCd 
,o the clerk iiy affidavit, or by the written, aiimiaaion of the attorney 
□ whom it was served. 

Rui-K XVIIL -Enlargiiiff time, Reiioking onisrs.— The time pre- 
KiBilribed by these rules for doing any act, may be enlarge by the court 
r by either of the juilges thereof; and eitlier of the judges may 
' j orders to atay prooeedinga, which, when served with papera and 
_ :e of motian, shall stay tbe procoadingB according to Ibe terms of 
Klhc order. Any order may be revoked or modified by the judge who 
^msde it, or, in case of hia aiiaence or inability to act, by either of the 
Utbor jndgea. 

Rm.B XIX. Ridea, ahen tn taie e/iei.— Theae rules shall take effect 
Hod the first day of July next, from which time all former rules are 
K*hrognted, except so lar aa it may be necessary to follow Ihem upon 
^Appeals and writs of error which shall be then pending. 

RcLK XX. Call 0/ co/ewiiiir.— Fifteen causes only will be called 
any day, bnt after such ca), canses ready on both sides will bs 
C)ieard in their order. Any cause which is rHgulnrly called and paased 
without postponement by the court for good cause shown, at tha time 
'Of the call, will be placed on oil subsequent calendars as if tbe reinm. 
'" id been Sled on the day when it waa so passed. 

^" ">a the calendar may ba exchanged one for another of 

Ing with the clerk in court a note of the proposed ex- 
change with the unmbera of the causes, signed by the reapective al- 
toraeya or counsel. Upon all subsequent calendars, each of aaid 
causes will take the place due to the dale of tha filing of the reborn in 
the other. 

Any cause, except the first fifteen upon tbe calendar, may be atrack 

lerefrom before it is reached, of courae and wlthont prejudice, by the 

,,4^erk In court, on consent of the partita who placed the same upon the 

-- ' ofthef 



calendar, at any time during the first week of the term. 

HuiK XXI. Duty of derk ti» (0 ezekan^cd cauaea otu/ cattrtdar. — 
The clerk moat kepp a uiemorandum of sunh exchanged and passed 

Kses, and place them upon all subsequent calendars, in acoordoDGe 
1 the foregoing proviaioiis. 
; 



Rules VI., X, XX., and XII.. with n notice that " 16 copifa of 
and pointa ara required," must be printed on the first leaf of Sij 
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Rule XXII. Ectch counsel limited to two hours. — ^In the armament 
of a cause, not more than two hoars shall be occupied by each coun- 
sel, except by the express permission of the court. 

Rule XXIIL (Adopted June, 1860.) Preferred causes, — Accord- 
ing to existing laws, causes which are preferred take their preference 
in the following order : 

1. Criminal actions. 

2. Cases of probate, in which the appeal prevents the issuing of 
letters testamentary or of general administration. 

8. Appeals in which the sole plaintifib or defendants are executors 
or administrators. 

4. All other preferred cases. 

Any party claiming a preference must so state in his notice of argu- 
ment to the opposite party, and to the clerk ; and he must also state 
the ground of such preference, so as to show to which of the above 
classes the case belongs. In making up the calendar, the clerk will 
place the preferred causes at the head in the order above prescribed. 
A preferred cause being once passed without reservation, will take its 
place in subsequent calendars without preference. 

Rule XXIV. (Adopted January, 1862.) Calendar to continue one 
year. Causes to be noticed for January term. — The printed calendar 
fur the present January term, and for each succeeding January term, 
shall stand as the calendar for the entire year. Causes noticed and 
placed upon the calendar for the January term of any year, shall be 
considered as noticed for all the subsequent terms. Additional causes 
may be noticed for the March term, 1862, which shall be printed with 
their appropriate numbers, and annexed to the calendar. After the 
January term in each year hereafter, no causes, except such an are by 
law entitled to a preference, will be permitted to be placed upon the 
calendar without the direction of the court. 

Rule XXV. (Adopted January, 1862.) Ko defaults allmoed. — 
Judgment by default will not be allowed, nor will causes be reserved, 
or set down for hearing upon a particular day, except in extraordinary 
cases. When a cause is called in its order upon the calendar, it must 
be either argued, submitted or passed. If either party appear alone, 
he may, at his option, be heard orally, or submit the case upon his 
printed brief. If the appellant only appears, he shall furnish the court 
with the usual number of printed copies of the case, and of his points ; 
if the respondent, he shall hand to the court the copies of the case 
served upon him, and sixteen printed copies of his points. The 
party thus appearing and arguing or submitting his case, shall hand to 
the clerk a printed copy of his brief, to be delivered, whenever called 
for, to the opposite party, who may at any time within twenty days 
after the hearing, furnish each member of the court, and serve upon 
the opposite party, a printed answer to such brief, which may be 
replied to in like manner at any time within fifteen days after anck 
service. (See 2Y N. Y. 8.) 
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BulkSSVI. (Adapttd Jnniiary, 1BB2.) Call nf naUruiar.— Tilt 
call of tha oatendnr at the seccind. and each sub3eqni>Dt term ia the 
yeari will cumniDDve at the point whara it termiiiBted at the previow 
term, excfipt that cannea placed upon tha Dalcndar at tha next March 
tenn, if eailtled by their date or otherwise to priority ova the causa 
remaiDiiig npun t^e calcndur, will be first called. Cnusea which tit 
passed, and which, of caaeeqaeDce. go to the foot of the cnleodar, ndU 
resume tlwlr origimd placee upon the calendar for Ute ensuing j'ear. 

RVLK XXVII. Proof 0/ lenice <if notice 0/ oryionenf. — In sH 
cases where the notice of argnment is filed with the clerk of th<« coart, 
there shall be filed wilh the same due proof or admission of the serr- 
Ice of no^co of arguuient upon the adverse party. And the ulerfc ia 
directed not to enter on the calendar any eauae in which proof of tha 
service of said notice is not liled with hlui. 

BcuE XX V 111. Be-argved cauMs. — All canses in whicii a re-argn- 
ment id ordered, may, at the election of either party, he placed on the 
calendar at the next term afl«r such re-argument is ordered, or tha 
following term. The same to take its original place in the calendar. 

RtiLH XXIX. (27 N. T ) Na^t o/orjmatit— Either party may 
bring on tlie argument on notice h> be Eerved on the opposite party, > 
copy of whicli notice, specifying tiie jadiaial dislrietia which tbeoawe 
originated, shall be filed with the clerk of tlii4 court on or before the 
fifteenth dny of December in each year, which notice, except in crimi- 
nal cases, shall be for the first day of the term. 
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JxDBRm, That Ihe fotiounag rules iliall cinnmence and take efeel o» 
^Jirit dai/ of Oelober nal : 

Bulk 1. Mcamiiiation of eamSdatei /or adiaitgion, — ApplicanU far 
ttdmisaion to practice aa attoroeys and oiunsellorB of this oi'urt. who 
are entitled tu exooiiiiatioa, sball be examined in otien court ; the ex- 
amlnBtion shall be had at general turm, and Bhall comuience on the 
first Wednesday of the Beeoad and fonrth g;BDeral terma which nhall 
be held in the eeverol judiaiul districts in each year, and at no other 
tiEae or place ; aud no private exumination ahsll he permitted. 



I HpplicB 



7i) tigti roll, ifcc,, on admwi 
tioD, be muBt prove to the cuuri — 

1. That lie is a ciliies of the UnH«d States, and that be is twenty- 
one years of age, and a resident of the district in which he applies, 
which proof may be made by his own affidavit of the fact. 

2. The evidence of good moral character shall be the certificate of 
a reputable cunnsellor of this court, or of some other reputable peraoo 
known to the court ; but snch certilicate shall not be deemed conclusive 
evidence, and the court must be satisfied on the point after B fiUl gs- 
aminatinn and inquiry. 

S. Such applicant must sustain a entisfactorj examination npon the 
law of real and personal property, contracts, partnership, negoUable 
paper, principal and i^nt, principal and surety, insurance, exe~ '"~ 
and administrators, bailments, corporations, personal rights, do 
relations, wills, equity jurispmdence, pleadings, practice and evi 

4, AppticBQts fur adrnissioD from other States shall conrorm 
foregoing rules, onlese they produce a certificate from a judge of the 
highest conrt of original jurisdiotii^" ■" *^° Rtotn ffMn -vV^Av <iktv^ 
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the efliact that for three jearE 
have practiced aa attorneys or couiiaello 
- - " good standing as aHoh attorneya ( 
Applicanta admitted shall sign a 
the coDstitutianal oath of office. 



roll, aad subscribe and tabs 



Rule S. Whtre pnpert to be jiltd. Papers on tpecial mol'-oti to it 
filed, — Papers shall he filed in the county specified in the com[jlaint aa 
the pliice of trial, or in the county to which the place of trial has been 
changed. And in caae the place oS trial la changed for the reaBon 
that the proper county la not specified, the papers on file at the time 
of ths order making snch change ahall be transferred to the coailty 
Bpecified in Bnch ordi'r; and all other papera in the cause shall be filed 
in the county so specified. 

Wlien the affiaavlta and ponera upon a noD-onumerated motioD ore 
required hy law to be filed, and the order to he entered in a caniitjF 
other than that in which the motiou ia made, tbe clerk shall deliver to 
the party prevailing in the motion, uolcsa the conrt ahall otheririaa 
direct, a certified copy of the rough minutea, showing what papen 
were need or read, ti^ether with the affidavits and pupera naed or 
read npi>n such motion, with a note of the decision thereon, or tlM 
order directed to be entered, projierly certified. And it shall bo tha 
duty of the party to whom such pi^era are delivered to cause the 
same to he filed, and the proper order entered in the proper ooonty 
within ten days thereafter, or, in default thereof, he ehaU lose th* 
benefit of the siiid order. 

Edlb 4. UnderCaJcinfff <md offidaviie to be filed.— It shtdl be the 
dnty of tbe plaintiff's at'wrney forthwith to file with the clerk of the 
proper county all nQdcrtaklng" given upon procuring an order of 
arreat, an injunction order, or an attachment, with the approval of Iha 
justice or judge taking the same endorsed thereon; and in ,cnse sncli 
□ndertakinga ehall not be filed within five days aller the order lor 
arrest or injunction, or the attachment, has been granted, the defeni- 
ant shall be at liberty to move the court to vacate the proceedings fW 
irregularity, with costa, as if no ondertoking had been given. It ahall 
also be the duty of the attorney to tile within the same time, and nnder 
the like penalty, the affidavits upon which an injunction or attoeb- 
ment has been granted, and also the afRdaTit npon which an order Its 
the service of a summoria by publication or an order for a aubatitotcd 
aervice cf a summons has been granted, together with the order for 

EuLE B. Bail, whpTs to justify. — 'Whenever bail are required to 
JQStify, they shall justify within the county where thu dcfondaut ihall 
' where the bail reside. 



they shall in! 
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approves of the security to be given in any case, or reports upon 
i^ Bufflciency, it shall be liis dnty to retgnire personBl enretiea to jn8- 
titji or» if the security offertd in by way of mortga^ on real eelate, 
to require proof of the valne of auch estate. Aod all bonde Hud un- 
dertakings, and other aecDritlea <n writing, shall be duly proved or 
acknowledged, in like manner ns deeds of real estate, bdbre the same 
shall be received or filed. 

EciK 7. Sheriff tope affidaV'U on arretl.—The sheriff shall Sle 
with the clerk the affidavits on which an arrest is made, wilhin ten 
days at\er the arrest. 

Rule 8. Sheriff cmnptUai to return pmcen. — At any time after 
the day when it is Uie duty of the sheriff, or othtr officer, to retam, 
deliver, or file any process, uudertaklng, order, or other paper, by the 
provisioDB of lie Code of Procedure, any party entitled to have finch 
act done may serve on the officer a notice t« return, deliver, or file 
anch prouess, UDdcrtaking. order, or other paper, aa tlie case may be, 
within ten days, or nhuw eause, at a apeoisl term to be desi^^ated in 
said notice, why an attachment should not issue against him. 

Rule 9, Cterki to ieep iooki. Judfftnfnli to &e ^/d. ifc., anh 
tttring offiee hown. — The several clerka of this court shall keep in the& 
respective ofBcea, in addition to the "judgment-book " reqoired to bo 
kept by section two hundred and ti'venty-uine of tlie Code of Proce- 
dnre, a book, properly indexed, in which shall he entered the titles uf 
all civil actions and special proceedioEs, with proper entries under 
eaeh, denoting the papers filed and the orders made, and the stepa 
ts)ieD therein, with the dates of the several proceedings ; an index of 
all nudertakings filed in the office, statiug. in appropriate rotumna, 
t&e titJe of the cause or proceeding in which it is given, with a gen- 
eral statement of its condition, or a reference to the statute ander 
which it is given ; the date when and before whom acknowledged or 

Sroveil, by whom approved, and when filed, with a, stntemeat of any 
iaposkion or order made of or coaceruing it ; and such other books, 
pn^rly indexed, as may he necessary to enter the initiutes of the 
court, dofiket judgments, enter orders, and all other necessary 
Inattera and proceedings ; and such other books as the conrts of the 
respective diatriclfl, at a general term, may direct. 

Jndgrments shall only be filed and entered, or docketed, In tha 
offices of (he clerks of the courts of this State, within the honn 
during which, by law, they ore required to keep open their respeetJTO 
offices for the transaction of business. 

RiiLB 10. Atlomt}/! to enilorfe name, <fco., on papers gerved. — 

On process or papers to he served, tlie attorney, besides eubscribiiig 

<^ endorsing his name, shall add thereto his place of basiness \ and U 

^^EAoU neglect to du so, pnperamay be served on\vutt at Via ^i" "^ 



197 ^( 



y 



COURT RULES. 



resiilande, through the mBil. h^ directing them Bucording to the beet 
information whiuh can convementty be obtained conceruing; hia resJ- 



Thia rule ebnll apply to b pnrty who proaecntee or defends in par- 
son, whsthiir he be on atlurney or uol. 

EcLB 11. What to be deemed an appfarawm.— Service of EotiBe tS 
an appearapce or retainer generally, by an attorney for the defendant 
phall in nil cases be deemed an appearance. And the plaintiff, on 
filing such nutiee. at any time thereafter, with proof of e ' '' 
may have the appearance of the ' " ' ■ 
wheo auoh notice was aerved. 

Bulb 1 3, Change nfallomey. — An attorney may be charged by eon- 
tent, or upon cause shown, and upon saeh terms aa shall be juat,upM 
the application of the client, by order of the juaticc of Che conrl, and 

Rule 13. SUptttatioti mial be in wriling or enlereil. — No privata 
ugreHment or conaent between the parties or their attorneya, in recent 
to the prooeeilings in a caase, shall be binding, unleaa the aame dull 
have been reduced to the form of an order, by conaent, and entered, 
or imlcBS the evidence thereof shall he in writing, subscribed by the 
party agunat whom the same shall be alleged, or by his attorney or 
couQseL 

BuLE 14. Applicaliimfor dj>c«reri/, how taadA. — Applieationa m 

the merits of 

lydvif action peudiDg in thii court, or of any defence in BQch sctioD, 
m the following cases : 

I. By the plaintiff, to compel the discovery of boots, papers, « 
documents in the possession or nn<lcr the eontrul of the defendant, 
which may be necGseary to enable the plaintiff to frame his compWet, 
or to Answer any pleading of the defendant. 

S. The plaintiff may be compelled to make the like diseorery oT 
books, papera, or doeumenta, when the Bsroe shall be netessury to eoi- 
bte the defendant to answer any pleading of the phdritiff. 

S Either party may be compelled to mate discovery as provided 
by section three hundred and eighty-eight of the Code. 

RniE 16. liming papera, Kkat to niate, — The moving papers npon 
the applicntion for such discovery, shall atnte the facts and cirunm- 
stanees on which the same ia clamed, and shall be vcrilied by affidar!^ 
stating that the books, papers, and docnments whereof discovery if 
sought, are not in the puaaesaLon nor nnder the control of the pirty 
applying therefor. The party aipplying shall show U> the satiafaetioii 
Ql Ihe cuurt, or jndge, the materiality end necessity of the die 
Bought, and the particular informaUon which he requires. 
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Rule 16. Order for discovery. — ^The order for granting the dis- 
covery shall specify the mode in which the same is to be made, wliich 
may be either by requiring the party to deliver sworn copies of the 
matters to be discovered, or by requiring him to produce and deposit 
the same with the clerk of the county in which the trial is to be had, 
unless otherwise directed in the order. The order shall also specify 
the time within which the discovery is to be made. And when papers 
are required to be deposited, the order shall specify the time that the 
deposit shall continue, and shall also declare the consequences of an 
omission to comply with the same ; and the court, at any special term, 
upon proof of the default, may of course grant a rule absolute giving 
effect to such order, either by non-suiting the plaintiff, striking out the 
defendant's answer, debarring him from a particular defence, excluding 
the paper from being given in evidence, or punishing the party in de- 
fault as for a contempt, as the order for the discovery may require. 

BuLE 17. Order for discovery to operate as a stay of proceedings. — 
The order directing the discovery of bool s, papers or documents, shall 
operate as a stay of all other proceedings in the cause, until such order 
shall have been complied with or vacated ; and the party obtaining 
such order, after the same shall be complied with or vacated, shall have 
the like time to prepare his complaint, answer, reply or demurrer, to 
which he was entitled at the making of the order. But the justice, in 
granting the order, may limit its effect, by declaring how far it shall 
operate as a stay of proceedings. 

Rule 18. Affidavit of serving summons. — Where the service of the 
summons and of the complaint, or notice, if any, accompanying the 
same, shall be made by any other person than the sheriff, it shall be 
necessary for such person to state, in his affidavit of service, when and 
at what particular place he served the same, and that he knew the per- 
son served to be the person mentioned and described in the summons 
as defendant therein ; and also to state, in his affidavit, whether he 
left with the defendant such copy, as well as delivered it to him. 

Rule 19. Kumhering causes of action or grounds ofdbfence. — In all 
cases of more than one distinct cause of action, defence, counterclaim 
or reply, the same shall not only be separately stated, but plainly 
numbered. 

Rule 20. Folios to be marked, and title of cause endorsed. Plead- 
ings to be legibly written. Objections^ when waived. — The attorney, or 
other officer of the court, who draws any pleading, deposition, affida- 
vit, case, bill of exceptions, report, or other paper, or enters any judg- 
ment, exceeding two folios in length, shall distinctly number and mark 
each folio in the margin thereof; and all copies either for the parties 
or the court, shall be numbered or marked in the margin so as to con- 
form to the original draft or entry and to each other, and shall be en- 
dorsed with the title of the cause. And all the pleadings and other 
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and copies thereof, ehall be fBirly and legibly writtBn ; , 
ana ii Doi bo written and folioe*!, and eudoreed, as afuresaid. the derke . 
shall not file such as may be offered to them for that purpose ; nor will i 
the court hear any motion or applicatinn founded thereon. The party | 
upon wham the paper la eerred shall be d!:emed to have waiTed ths 
objcotion, unleBH, within Ewenty-funr hours after the receipt thereof^ hfl 
rctarna snch paper to the party serving the same, with a BtBtemeat of 
the particular abjection to its receipt 

Kdik 21. Advice of counsel, hnvj ilaled. — Whenever It ahall be 
necessary, in any affidavit, to swear to the advice of caunsel, the p«rt)r 
shall, in addition to what boa usually been inserted, swear [hat be his 



Rcw 23. Timt la aniieer not extended u'ihout affidavit of »trit*. 
Subtequejit extension. — Ko order eiitendins; the time to answer or demnr 



complaint shall be granted, nnleas the party applying for ai 

jT shall present to the justice or judge to whom the Bpplic»l 

shall be made, an affidavit of merits, or au affidavit of the attorney a 
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counsel retajned to defend the action, that, Ironi the statement of Iha 
caae In the action made to him by the defendant, he verily believes 
that the defendant has a goo<l and substantial defence, upon the merito, 
to the canae of action set forth in the complaint, or to soma part 
thereof. 

^nd If any extension of time to answer or demur has been graated, 
by stipulation or order, the bet ahall be stated ia the affidavit. 

Rule 33. Su6srjiMn( applicalimtfor order, after a refyml. — If Mt 
application far an urdtr be made to any judge or justice, and suoh 
order be refused, ia whole or in part, or be granted condicionally, or 
on terms, no subsequent application, upon the same state of facta, ahiA 
be made to any other judge or justice ; and if, upon such euhaequenl 
application, aiiy order be made, it shall be revoked; and in his affida- 
vit for such order, the party shall state whether any previous appUct- 
tion for such order has been made. 

RuLK 24, Judgmtn.1 on failure to annaer, whers to be appiied faf. 
— When the plaiotitf in the action is entitled to Judgment, npou the 
failare of the defendant to answer the complaint, and the relief de- 
manded requires application to be made to the court, such application 
may be made at any special term. In the district embracing the conntr 
in which the action ia triable, or in an adjoining county ; such app^ 
cation may also be made at a circuit conrl in the county in which Che 
action is triable. But when a reference or writ of inquiry shall be 
ordered, the same shall be eiecnted in the county to which the aoUso. 
is triable, nnlesB the court shall otherwise order. 
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RuiK 2B. Jadgmen 
the recovery of money 

JinblicHtluo, under aectlon one hundred ftod thirty-five of the Code, no 
adgment shall be entered, anlees the pUintUT, at the time of making 
the application for jtid^eot, shall show by affidavit that an attach- 
ment oaa been isaned in the action, nnd levied upon property belong- 
ing to the defendant; which affidavit shall contain a speciUn deserip- 
tloD of such property, and a statcmatit of its value, and shall be at- 
tached to and filed with the aSidaTitB of pnblicationi nor unlegB the 
plnintiff shall, nt the same time, produce and file wltJi the clerk an 
undertaking, with two sureties to be approved by the court, that the 
plaintiff will abide the order of the court touching the restitution of 
any estate or effects which may bo directed hy such judgment to be 
tranaferred or delivered, or the relUtotlon of an^ money that may be 



r his representatives shall apply and 
action, and shall succeed in auch ciefe:ice. 

RcLB 26. Plaintiff may itiputate to pmeeed to trial, — Whenever 
the plaintiff ithal] have neglectefl tn bring bis cnnae to trial occordlne 
to the practice of the court, and the same shall not have been noticad 
by thfi defcodant, the plaintiff may, if he baa not before stlpnlated, 
tender a stipulation, and offer to pay the costs to which the defendant 
is entitled up to that time. 

Rule 37. ffitmvaitig complaint far no* hrlngi-ng oouM to irviL — 
Whenever an iasae of fact shall have been joined in any action, and 
'Qie plaintiff therein shall fail to bring the same to trial avcorJing to 
the ooorae and practice of the conrt. the defendant mny move for the 
dismissal of the complaint with costs. 

If it is made to appear to the court that the neglect of tbe plaintiff 
to bring the action to iriat bos not been uureaaonable, the court eholl 
permit the plaintiff, on payment of costs, to bring tbe said action to 
trial Bl the next court where the aame is triable. 

Bulb S9. /« vin* eases inqiusU tnag be taken, — laqoeata may be 
taken in actiona, out of their order on the calendar, in cases in which 
they were heretofore allowed at the opening of the court, on any day 
after the first day of the court, provided the intention to lake an in- 
quest ia expressed in the notice of trial, and a sufiicieat affidavit of 
mer.ts shall not have been filed and served. 

RuLB 30. Sxamitiatioii nf witnesses, hom ermdueled. TSnw for 
naaaiiig up. — On tbe trial of issues of (atA, one connset only on each 
side shall examine or crose-examme a witness, and one connael only 
nn each side shall sum ap tbe cause ; and during sach examination tliia 
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lininc couneel Hhall stand ; and the tegtimony, if tokeD do«D in 
writing) anal] bu writL^u bj Home person otber tlian tiie examining 
counael ; but, the justice who holds tlio court maj otkerwiae order, or 
dispenae with 111 is requirement. 

No connsel shall occupj more than one hoar in euroming up, ud1«m 
by pormiHaion of the court. 

SuLE 31, Catting plaint'ff. Submitlihg to nonmit — It shall not 
ba neceasar; to eall the plainliff when the jury return to tlie bap to 
deliyer thoir verdict ; and the piniutiff ahall have no right t* Bubmit 
to n nonsuit, ader the jury bBVu gaae from the bar to consider of tli^ 
xardict 

RviM S2. Bubmiiliniii to nnnisif or dirniinal before n/trea. P 
of referee^ reporL Pmaedrng^ on reftroia^ ailter Itiitn of tke iaue 

On a hearing before referees, the plaintiff may sabmit to a nonsid 

diamisaal of hia complaint, or may be noustuted, or his complunt ba 
disuiiaaed, in like manner aa upon a trial, at any time before the CMM 
haa been finally submitted to the referees for their decision. In wMcIi 
case the referee shall report accorJine to the fact, and judgment may 
thereupon be perfected ty the defendant 

Upon a trial by referees, they shall, in their deciaion and final 
report, state the facts found by them and their Donclnaions of law sep- 
arately ; a copy of which Bholl be served with itntice of the judgment; 
and the time within which exceptions may be taken to the report ahaJl 
be computed from tlie time of such service. 

In references other than for the trial of the Issuea in an acUon, 
upon the coming in of the report of the referee, the same ahsU be filed, 
and a note of the day of the filing shall be entered by the clerk in ik* 
proper book, nodcr the title of the cause, or proceeding, and th.. 
eaid report shall become absoiute, and stand aa in all thin^ uonfircned, 
tinlesB exceptions thereto are filed and served within eight days tfter 
service of notice of the filing the same. If exceptions are £led and 
seired within auch time, the same may be brought ta u hearing at aOf 
apeinal term thereafter, on the notice of iiny party interested therein. 

Rm.B 33. Itsves, hoa settled. himei on qutiligH Itf adulHlp 
MoHo'i for »eui trial.— la cuaea where the triul of issues of bet is Mt 
provided for ia section two huudred and fifty-three of the Code, tt 
either party ahull desire a trial by jury, such party shall, within, let 
days alter isanc joioed, give notice of a special motion, to ho mids 
upon tbe pleadings, that the whole isane, or any specific queatiou of 
fftot involved therein, be tried by jury. With the notice of mo"" 
shall ho served a copy of the questtuDS of fact proposed to be 1 
tnltted to the jury for trial, and m proper form to be iocorpocated la 
tbe order; and the court or judge may settle the issues, or may refar 
It to B referee to settle the issiiea. tinch issues must be sottleu In tha 
form prescribed in seoliiin seventy-two of the Code of Procedure. 

In all actions for a divorce, when issue ia joined by the pleadiq^ 
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upon Uie qoflstion of adiilterv, sa*h issue ahall not be tried by a jury 
iiDtil the UsuQ to be tried eliall be settled in like mnaner na in other 
Eictians, where lasneB arising out oS the pleadings ore required to be 
settled. 

When any xpecifis questions of fact invnlved in nn action, or anj 
qnestion of Inct not put in issue, is ordered to be tried hj a jury, M a 
Bubatitute for a feigned lEisue. and has been tried, ov a reference other 
tiian of the whole issue has been ordered under section two hundred 
and sBTenty-ODe of the Code and a trial had, if either party shall 
desire to apply for a new trial, on the ground of any error of the 
judge ur re'eree, or on the ground that the verdict or report is a^rainst 
eridence (eiuept when tlie judge directs such motion to be made upon 
his minutes, at the same term or court atwhich the issues are tried), 
aease or exceptions shall be made, nr a ease GOntalaing exceptions, as 
(he case may require, which cose or exceptions shall be serv^ and 
settled in the manner pn^icribed by the rules of nonrt for the aettle- 
ment of cases and exceptions in other oaaes. Such motions shull be 
made in the first instance at special term ; and if neither party mores 
for a new r.rial in such case, they shall be deemed to hnve ncijuleBced 
in Uie decision of the jodee or referee, and the verdict of the jury or 
report of the referee ; and the same shall not be questioned npon the 
fiual hearing of the cause or in auy subsequent pruceediug therein. 

Rote 34. Settling one, fueeptirmt, and rpteUd terdlcli, — Whenever 
it shall be intended to move for a new trial {except for irregularity, 
surprise, or upon Che minutes of the judge), or to review by appeal, or 
otherwise, a trial by a jury, by the court, or by referees, a ease, u; 
oxceptions, or case containing eioeptions, as may bo proper and the 
party may elect, shall bo prepared by the party intending to make thit 
motioD or to review the trial, and a copy thereof sliali be served on 
Uie opposite party within ten days after the trial, if by a jury, or after 
writteu notice of the filing of the decision or report, if the trial be by 
the court or by referees ; and the (larty served may, within ten days 
tiierea(l«r, propose ameDdmcnCs thereto, and serve a cojiy on the party 
proposing the case or eieeptions, who may then, within four days 
thereafter, serve tbe opposite party with a notice that the case or ex- 
oaptioue, with the proposed amendmenta. will be eubmitted, at a time 
and pace to be specified in the notice, to the justice or referee before 
whom tbe cause was tried, for aetl.lcment. Tlie justice or tereree shall 
therenpon correct and settle the case, as he shall deem to consist with 
the truth of the facts. The t.ma for settling the ceao must be speci. 
fied in the notice, and it shall not be less than four nor mure than 
twentv days after service of such notice. The lines of tbe case shell 
be so numbered that each copy shall correspond. 

Cases reserved for argument, and speeial verdicts, shall be settled 
in the same manner. 
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deemed to have vaived Lia right thereto; and when a c 
mid the parties ahall omit, withio the aevenil timea above llmitt 
one party to propose ameadmenta, and the other to notiff an r 
■ace before the juatioH or refarcu, they ahall respecllTely be deam _. ._, 
(ormer to have agreed to the case aa proposed, and the Utter to haTB 
agreed tu the aiuendmculfi as proposed. 

RsLE 86. ExcepHoHt. what in contain. Amendmait', Aom to bi 
marked. — Exoeptians ahall only contain Gomnch of the evidence aam^ 
be neceasary to present tlie queatioika of law upon which the same wers 
taken on the trial; and it shall be the duty of the justice, upon Mt- 
tlomeat, to strike out all the BTidence and other matters which ahall 
not have been neceaaarlly inserted. 

Whenever amendmenta are proposed to a caae or exceptions, tiie 
party proposing such case or excepUous shall, before submitting Um 



Rule 37. Filing cast or exaptions. Order Seclarina caie aim- 
doaed, — Where a party roakea a case or exceptions, he aliall procure 
the same to be filed within ten days after the same shall be seUled, or 
it shall be deemed abandoned 

And on filing afBdnrit that such case or exceptions has nsl 
been filed, and showing; the time of the settlement thereof, cad 
that more than ten days has elapsed from the time of such eettlement, 
an order of course may be entered declaring the same abandoned, and 
the party may proceed an if no case or exceptiona had been made. 

RuLR 38. Stalemeal of facts on appeal to courl of appealt. — A 
party dcairing to appeal to the conrt of appeals, in an actiou tried by 
the court or referees, may have the facta upon which the deoision « 
the general term was baaed settled for the parpoaes of auch appeal; 
and, for the purpose of such settlement, the party shall, within twen^ 
daya alter notice of the judgment, propoae and serve upon the oppo- 
site party such a statement of the facts aa he deems proper. 

The party upon whom such statement is served may, within twen^ 
days aRer such service, prepare such amendments to the stAtement aa 
lie may deem proper, which amcDdments ahall be in writing and served 
on the moving party. The party preparing the ori^nal statemant 
may give eight days' notice tbat the statements and amendments trill 
be presented for settlement to the jnatice who delivered the opinion hi 
the caae ; or, if no opinion was delivered, to the presiding jnatice i^ 
the coart. Such justice ahall aettJe the &cts ; and upon the statement, 
»a settled by him, he shall indorae an order that the statement bo 
attached tu the judgment-roll. 

Rots SB. Arjpanetdi and motiom, how noticed, and defavlu fAefwn. 
Orden to »Aois couie, nlun granted, and how reiifmoWe. A »(ny of pro- 
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ctsdings. IrregnlariUes to be stnted. Judgmenl in dtvarce taaef.— 
qutisiiona for argnment, and all mutions, shall be brought before 
court an a nntice ; or, whan a notii^ leas tban eight days la preecrlbad 
by the judge or court, under section four hundred and two of the 
Coda, b? an order to show cause; and if the opposite party atiall not 
appear to oppose, the partv makias the motion or obtaining the order 
shall 1m entitled to the rule or juiTgment moved for, on proof of due 
BerTice of tlie notict or order and papers required to be served by 
him, unloija the court shall otherwise direct 

Such order 10 sliow cause shnll only be granted when a special 
reason for a notice leas than eight days appears OD the papers pre- 
sented, and the party shall, in his affidavit, state the present condition 
of the action, and whether at iaane, and the time appointed for holding 
the neit circuit in the county where the action la triable. The order 
shall also (except in the first judicial diatrict) be returnable only 
before the judge who grants it, OF at a spedal term appointed to be 
held in the district in which such judge resides. 

Nn order served after the action ahull have been noticed for trial, 
if served within ten days of the circuit, stiall have the effect to stay 
the proceedings in the action, oniese made at the circuit where soch 
aotioa is to be tried, or by the judge who is appointed or is to hold 
Buoh circnit. * 

And when the motion is for irregularity, the ni 
specify the irregularity complained of. 

This rule, so far aa it permits a judgment by default, or by UtM 

consent of the adverse party, shall not extend to a cumplair' '' 

divorce. 

Rule 40. BtiwiieraUd mottoaa. 'A'on-mumeraled mulioni. 
bilad motions, vikere I" be heard. — Enumerated motJona are, moliBiitf 
nrialng on special verdict; issues of law; canes; exceptions; appeafa 
&om orders auataining or overrnling demurrera ; appeala from an infe- 
rior court; and appeals by virtue of section three hundred and forty- 
ei^tA of the Code. 

non-enumerated muUoDS include all other qnestiona aubmlttod b 
the court, and shall be heard at special term, except when otberwi" 
directed by law. 

Contested motlona shall not be noticed or brought to a hearing aj 
sny special term held at the same time and place with the circnit^ 
except in actions upon the calendar for trial at such circnit, and in ' 
which the hearing of the motion ia necessary to the disposal of the 
cause ; and except also that, in counties in which no special term dis- 
tinct from a circuit is appointed to be held, motions in actions triable 
in any such conuty may bo noljced and brought on at the tjme 0' 
holding the circuit and special term in the county in which s— * 
actions are triable. 

Rule 
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before the eommenceineiit of the court at which tho oausea may b* 
noticed. The olerk alisU ptepure a onlendnr for Cbe general term, 
and cause the same to be printed fbr each of the just'icea holdiiu; the 
court Appeals shall be placed on the calendar according to tlie daU 
of the service of the notice of appeal, and other cases as of the time 
nrhen the question lo be reviewed arose. 

Rule 42. En-umerated pMlioni, hmirnoliced. Papers to be /urnitM, 
And ii/ lelumt, — Enumerated tuotions shall be noticed for the first day 
of term by either party. 

The papers to be furnished on such motions shall be, a copy of the 
pleadings, when the question arises on the pleadings or any pall 
thereof, or of such parts only as relate to the question raised by the 
demurrer; a copy of the special verdict, return, or other papvra ga 
iirhich the question arises ; and the party whose duty it is t« farolsh 
the papers shall serve a copy nit the opposite party, except upon trill 
of issues of law, at least eight days before the time tho matter m^ be 
noticed for argnment. If the party whose duty it is to furnish tha 
papers shall neglect to do so, the opposite party shall be ontitied to 
move, on affidavit and noliuo of motion, that ihe cause be struck tum 
the calendar (whichever party may have noticed It for argument), and 
thiit judgment be rendered in his favor; provided, however, that In 
mortgage and partilloo cases, where the plaintiff's rights are Dot con- 
tested, no copies of pleadings need be furnished to the court. 

The papers shall be furnished by the plaintiff when the qnestion 
arises on special verdict, and by the party demurring in cases of 
deranrrer, and in all other eases by the party maldng the raotioD. 

RCLK 48. Paperi lo befuraiihed an appeal, and 6j Tnliom. T« ht 
priHlai. Point' to bf tercsct StrilHng c-nue from calendar. Oata 
iDukr § 373. — When en appeal is noticed for a general term. In cases 
embraced In chapter three of title two of the Code, and of sectios 
three hundred and forty-eight of the Code, the appellant shall fumlBb 
the papers for the court, which consist of a copy of the judgment-roU, 
together with a case, staling the time of the commencenieut of the 
suit, and of the service of the respective pleadings, the names of the 
original parties in full, the change of parties, if any has talceii plioe 
pending the suit, to which shall be added the opinion of the court 
below, or an sfiijavit that no opinion in writing was given, or IF g^van, 
that a copy c luld not be procured. At the commencement of the argn- 
mont the appellant sbsll furnish a printed copy of the papers to vtA 
of tho judges, together with a printed copy of the points on which ha 
intends to rely, with a reference to the authorities which he Inteadl 
to iJte ; and hu shall also deliver to the attorney of the adverse party, 
at least eij;ht days before the first day of the terra, three printed 
copies of the said papers. And ut the commencement of the awn- 
ment, each party sball servo upon bis adversary a printed copy of nil 
polnta and authorities on which he intends to rely. In case the a;^)- 
lant neglects so to furnish to the adverse p.irty the said number of 
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copiM of tha papers, the latter ehall be entitled to move, on affiilavit 
sad notice of miitiua for the eirliest practicable dny in term fur hear- 
ing non-ennnierated motiaaa, that the cause he etriclien from the uol- 
endar (wliicbever party may hare noticed it for argument), nnd that 
judgment bcriindered in hia favor. 

When a case is agreed upon by the partiee. according to section 
three hundred and xertsntj'-two of*^tbc Code, the plaintiff shull furniah 
the Deceaeary papers for argnment, duly printed, as in caseB irf 
appeal. 

petilijm. Order to antacf peittiva. Gnardian ad U.em, how appointal. 
Order to deliver cofij/ petition, A/^lliaU lo fvmish papert. — On Ml 
appeal lo this court frum the order, sentence, or decree of a enrrogate'a 
court, the party appealing shall file a petition of appeal, addressed to 
this conrt, with the clerk of the county in which, the order, eentenee, 
oi decree appealed from was made, witbln fifteen days after the appe&I 
la entered in the court below, or the appeal ehall be considerud la 
widved ; and any party int^'reated in the proceedings in the court be- 
low may thereupon apply to this court, ex parte, to dismisa the appeal 
■with costs. The petition of appeal ahail briefly atalfi the general 
nature of the proeeudingB. and of the sentence, order, or decree 
appealed from ; and shall speeify the part or parts thereof complained 
of BB erroneous, except where the whole aenlence, order, or decree is 
alleged to be erroneous, in which case It shall be sutlicient to state 
that the sacae and ever]' port thereof is erroneous. And where the 
appeal is from a sentence or decree on the settlement of the acconnta 
of an executor, administrator or guardian, if the appellant wiabee to 
review the dedsion as to the allowance or rejection of any particular 
items of tlie account, audi itema shall he specified in the petitjon of 
appeal ; or the allowauce or disallowance of any snoh items shall not 
bfl considered a sufficient (cronnd fur reversing or modifying the sen- 
tence or decree appealed (TUta. The respondent, in his answer to the 
petition of appeal m such caaea, mav alao apeclfy any items in tbe 
aeoount aa to which he auppoaes the sentence or decree is erroneous 
as against him and in favor of the appellant. And upon the hearing , 
of the parties npon such appeal, the sentence or decree may be modt , 
Bed OS to any such items, in the same manner as if a cruns-nppeal bad I 
been brought by such respondent. The appellant muy have s ' ' 
of aourae that the reapondent In the petition of appeal ana' 
same within twenty days after the service of a copy of the petition of I 
appeal and notice of the order, or that the appellant be heard ear yarh. 
And where tbe respondent ii an adult, upon tiling an alfidavit of budIi 
Hervice upon the attorney of tbe respondent, if be haa appeared either 
in this court or in the court below by an attorney of this court, o> 
upoa the surrogate if he has not appeared by such attorney, and that 
no answer to the petitinn of appeal has been received, the appellant j 
may have an order of course that the appeal be beard ex parte aa 
nat such respondent. Where the respondent \a &qvi — "■' ■"- * '■ 
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not procure a gnardian ad litem opnn the appeal, to be appointed 
'within twenty duys after the filing of the petition of appeal, the appel- 
lant may apply to a jnsljce of this court, m parte, for the appointment 
of Huch guardian. And if the minor has appeared by hie guardian 
ad litem in this court, the appeUant may have an order of coarse that 
the ^ardian ad litani of the reBpoodent answer the petition of appeal 
within twenty days after BerTicu of a copy thereof and notice of the or- 
der, or that an attachment Issue against Huch guardian. When n petition 
of appeal la filed, if it has not been seived on the adverse party, the 
respondent may have an order of course that the appellant deliver a 
copy of the petitian of appeal to the attorney, Or to the guardian ad 
litem of the respondent, within ten days after the service of notice of 
each order, or that the appeal be dismissed; and if the eama is not 
delivered within the time limited by sncfa order, the respondent, npon 
dne notice to the adverse party, may apply at a special t«rm to dis- 
luisa the ntpeat with costs. Upon tbe beariug of any such appealas 



KuLi 45. Pmnts On motloni. DUcatiitm oa faeli. — In all enu- 
merated mn'ionB, each party sball briefly state upon his printed 
points the leading facts which he deems established, with a reference 
to the folios where the evidence of such facts may be found ; and llie 
court will not hear an extended discussion on a mere questjun of 
fact. 

RcLB iO. Caiet, points, itc. hnm printed. — TIte cuses and joints, 

and all other papers furnished to this court at a general term in cal- 

' endar causes, shall be printed On white writing-paper, with a mareln 

I on the nnter edge of the leaf not less than one and a half inch wida. 

■ ^e printed page, exclusive of any marginal note or reference, shall 

be seven inches lung and three and a half inches wide. The folio, 

numbering from the commencement to the end of the papers, shall be 

printed on the outer margin of the pnge. 

HniE 4l. Cerliorari, ichen Aeori— Every case on certiorari to 
subordinate conrts, tribunals, or magistrates, may be brought to a 
hearing by either party, upon the usual notice of argument: and shall 
be entitled to preference on the morning of any day during the first 
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week, of the term, imndedlately after the opening of tL. _„ 
day. Eicept in the first jadicial district, a party attendin 
to notice, to oppose a non-en umernted moUon, if the same s 
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mwle on the day for which it U naliced, in>j, nt the oloie n 
ordur u! busineae, tnkv n rale agamaC Llie part; giving tlie ni ' 
~ ' for attondiag tu uppuac. 

lotions in Drlminal oasea may be heard on an; day in ter 






4B. Kon-n'onfratfd molitim, iaic notieeil.—'Saii- 
Gxuept in the first diatrjut. shnll ba ii<itii:e<] for tbo flrat dtiR 
■m or flitting of the court, acciinipaniBd with copiea of th? 
■ffidaTlta and iiapera on wbinh tlie snnie nhnU be made ; and the notice 
shuU not be for a Intor day, unless sulflcieDt cunee be shown (and con- 
tained in the uflidarits aerved) for not ^Ting notice ibr the first day. 

Rui,K no. ifotionn lo amend plead'ngM. — Motions to strike ont of 
taiy pleading matter a]lc§:ed to be irrelerant or redundant, nnd motions 
to correct a pleading on the ground of lis being " so Indefinite or un- 
certain, thnt the precipe natore of the charge or defence is not 
apparent," must be noticed before demurring or nnawering tbe plead- 
ing, and within twenty dajt from the serrice thereof. ' ' 

Rl-le fi!. PriKteiUnffi on return to nwnJnmiM, if c. — The return li 
a writ of ivandamus, or of prohibition, having been filed, the par^ 
meldDg such return may aerrc a notice upon the relator, requiring 
him to demur or plead tbcrelo within twenty days after aueb service ; 
and if no plea or demurrer to such return be interposed within tlutt 
time, either party mny notice the matter for a hearing at the UDxt or 
any subsequent special term at whicb the same muy, according to tbe 
practice of the court, be heard as a non-unuuitTBted niocio 
same shall be heard and disposed of oo the said return. 

RuLi 53, Addil'tonal allamnncet. — Applications far an addiCioD 
sEowiuiee, under the provisions of the three liundred and ninth H 
tion of tbe Oide of Procedure, can only be mude to thi' c 
wliich the trial is had, or the judgment rendered. 

Bulb B3, Juitki's reliim oti nppeal, amandmrnt of.— Oa Bppeal»l 
from a justjce's Judgment, where the county court bus not jurisiiiotion 
by reason of rclatiunship, Jic, a notice of motion for an order tu 
CDiDpel the justice to amend bis return may be given in tweuty daye 
after the date of the certificate of the county judge, and not after that 



Rule S*. Number ■>/ cnvnsel, Ae. — At the hearing of ci 
general or special term, not mure than ont counsel sbull be beard U 
each side, iind then not more thjn one hour onch, eieep' — '•— •>■■ 
court shall utberwlae order. 



obtainei 



Rl-LE BB. Caanul to endorse proof of notice. — When a rale I 
' lither at a general or Bpecial term, by default, the r ' 
.he same shaSl indorse his name, as counsel, oa Ltie 
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BciE Bfl. Ordrri nn pri'dion: — Orders granted on petitions, or 
rDlnting tliuret^, sliull rufer tiisnch petiliuDK by the nnmes &nil tleicrlp- 
tionij a^ the petitioners, and the dute of tlie petitiUDa, if the aame be 
diited, mlhout recitiug or eettiric forth the tenor or BubstAore therMif 
nnneoeBsorily. Any order or judRment directing Uia pajment of 
money, or afflicting the title to proptrty, iffounded on petition. wh»« 
no compl^t is filed, may, at the request of any party intereated, 1m 
unrolled and docketed, as other judginenta. 

Rule 67, Tijiufar complying with orderi. — In bU cnsea where * 
moUon ahnd be granted on payment of uo^te. or on the performance of 
any condition, or where the order shall require Boeh jjaymant or per- 
iorniBllce, the party whose duty it sliull be to ouniply therewith ahill 
have twenty days for that purpoao, anless otherwise directed in the 
order. Bnt where costs to be adjusted are to be paid, the party shall 

"" ' ■ ftHp the coats shsll have 

otherwise ordered. 



proparine the motion for the earliest practicable day after isanejolnedi 
Such ariier shall not stay the plaintiff from taking any step, escept 
Bubpoeniiing witnesses for the trial, without a speeiul elanse to that 
effect On preaenting to andfiling with theofflcer granting the order 
on affidavit showln? such fkcts as will entitle |the plaintiff, according 
to the settled practice of the court, to retain the place of trial, theoffl- 
cer shall revoke the order to stay proceedings ; and the plaintiff shall 
give immediate notice of sucL revocation to tho d.feudaut's attorney. 

Rin.E G6. AffidaviU In ehange veime. — In addition to what has 
usually been stated in affidavits concerning venue, either purty m«j 
state the nature of the controversy, and show how his witneasea are 
material ; and may also ahow where the cause of action iir the defenee, 
or both of them, arose: and those facts will be token into considera- 
tion by the court, in fixing the place for trial 

Rule 60. Ouurdiant ad litem, — -Sa person 'hnll be appointed gnar- 
dlsn ad litem, either on the application of the infant or otherwise, lui- 
lesB he be the general gnardian of such infant, or is fb'ly t^mpetent ta 
understand and protect the rights of the infant, and who has no inter- 
est adverse to tliat of tbe infant, nnd is not connected in business Willi 
the attorney or coonsel of the adverse partv. And no person shall Im 
appointed muh guardian who is not of sutticient ability to answer to 
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the Inruat for anj damac^ which may be sastainet] hy )iia n<^glig<iiiM 
or Dilecunduut in the defonce or proneiiuticin d( the bui^. 

Th<i) rule sliall not apply to actiona for the recovery of money 
only, or of apei'ific real or pereonBl property, as epeuified ia leutioa 
two hnndced and fifty-three of thu Code. 

Rdlb ei. Duly of i/uardian ad lUem.— It ahall be the duty of 
every attorney or officer of this court to act as the guardian of any 
infant defendant, in any suit or proceedine against him, whenever 
appointed for that purpose by an order of thia court. And it shall be 
the doty of such guardian to examine into the eircn in stance! of the 
— '- - enable him to make the proper dcfeni'e - ' 



soryfor the protection of the rights of theinlwit; and be shall be en- , 
titled to aucn compeDauCton for his aervicw as the court may deem | 
reasonable. 

Rdlk S2. Gunrdian not tn reefive prrperli/ mien neeurity hai hem 
gn/cn. — No guardiaD ad litem for (b infant party, unless he haa ^ren 
security to (he infant uecordlw to law. alinll. as such guardian, receive 
any money or pnipt-rty haliMii^ng to such infant, or which may be 
awarded to him in Ihe out, except sach cos<8 and eipenaea as may bs 
allowed by the court tv the ^ardian out of the fund, or recovered by 
the infant in the aoit Neither shall the general guardian of an infant 
receive any jtart of the proceeds of a gale of real property belonging 
to Buoli iaWDt. sold ander a decree, judgment or order or the courts 
■MSt fbe guardian has given such furtlier security for the faithful dia- 
Aiage at his truHt as the court may direct. 

Rule 68. General ffuardian, how appoinleil. — For the pm-poae of 
having a general guardian appointed, lija infant, if of the age of four- 
teen years or upwarila, or s'liiie relative or friend, if Ihe iufnnt is under 
fourteen, may present a petition to the court, stating the age and resi- 



dence of the infant, and the name and residence of the person proposed 

■ ■ ■ »hich aneh 

lean to the infant, and the nature, situation and vi ~ 

infnnt'e 



r nominated as ^ardian, and the relationship, if any, t 
person bean to the infant, and the nature, situation and value of the 



IttrT,!; fl^. AiK of infant hoa auerlained. — Upon preaenting tha j 
petition, the court shall, by inapectioti or otherwise, ascertain the age 
of the infant, and if of the age of fourteen years or upwards, shul 
examine him as to his voluntary nomination of a auitable and proper 
person as guardian; if under fourteen, shall ascertain who la entitled 
to the guardianship, and shall name a competent and proper person as 
guardian. The court shall also ascertain the amount of the pcrsoaal 
property, and the gross amount or value of tlie rents and profits of the 
real estate of the infant during his minority, and shall alau uscertaia 
the gnfficiency of the security offered by the guardian. 

B- BtiLE 65. Security by general guardian, — The wivvrtW-j \t)\jB ^e*. 
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bf the general gunrdinn of an infaDt, ahull be a bond in & peiutlty of 
donbie the amount of the peraoual tstata of hia ward, and of the gross 
of the I'euta and prufita of the rual est&tt', daring his 
minority, togi^ther with at IsaHt two infflcieiit Eoreties, each of whom 
ehall be wortii the amount EpeciHeil in the penalty of the bond, eret 
and above all debts; or, instead of personal SQCurity, tlie guardian 
may ^tb eecurity by way of mortgage on nnlnonmbered real proper^ 
of the value of the penalty of hie own bond only. But the court, in 
Its (ilacretlon, may vary the BeoMrity where, from Bpecial circnntatance^ 
it may be found for the Interest of the infant; and may direct tbe 
priDCipal uf the estate, or any part thereof, to be invested in thti stoolt 
of the State of Sew York, or of the United States, or with the Kev 
Tort Life Insurance and Tnist l.k)mpany, the United Statea Truet 
CompsDy, or on bond and Diorlgage for the benefit uf ihu infant, and 
that Ihe Interest or income thereof only be received by the guardian. - 

RpLK 6B. Applieaiiov, to appiiiiU tpedal miardian, — Ad inftot by 
hifl general gnerdiau, if he has any, and if There is none, by hia next 
friend, may present a petition, stating the ago and rasideDce of the 
infant, the situaUon and vHlne of hia real and personal estate, the 
sitnatioD, value, and anniukl income of the real estate proposed to bs 
Hold, and the particular reusons which render a sale of the premiSea 
necesaary or proper, and praying; that a guardian may be appointed 
to aeU the same. The petition shall also state the name and residence 
of the person proposed as such guardian, the relationship, if any, 
ivhieh he bears to the infont, and the aecurilT proposed to be ^tbUi 
and the petition sbull be accompanied by aludavits of disintnTeated 
persona, or other proofe, verifying tbe material facts and clrcnrostBni'ca 
alleged in the petition. And if the infant ia of tbe age of fonrteen, 
lie ^all join in the uppUcution. 

Rdli 67. Order oh petilitiii to npp--int ptardian. Proetedinffi en 
tucA order. — If it saliafacturily appeara that there ia reasonable ground 
for application, an order may be entered appointing a guardian tot 
the purposes i^ the application, on hia esecnting and filing with Uta 
clerk the requisite aecarity, approved of as to its form and Tuanuel g^ 
execution by a justice of this court or a county judge, signified by hb 
approbation endorsed Ibcreun, and dtreoting B reference to aaceFtain 
the truth of the facta stated in the petition, and whether a aale of the 
premises, or any and what port thereof, would be beneficial to the 
infant, and the particular reneone therefor : and to ascertain Ihe tkIm 
of the property proposed to be sold, and of each separate lot or pareol 
thereof, and ihe terms and conditions upon which it should be sold; 

and whether the i " ' * ... . ...■ 

proeeiida of the at 

■' ' " " '' ~Tol. anu ms otoer property. toL. . 

IS any person entitled 



the income thereof, and his other property, together with what be 
And if there is any j 



I to dower in the premtsea, who ia willing to join in the sale, also toe^MJ 

^^_ eertain the value of her life-eatate in the premises, on Ihe priuttelUB^| 
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life BnnDlties. Bui no proreedingB $liall be hod upon such referraca 

notU the guardUn proJaces a certiflcate to the clerk, thai the reqoliita 
■eennty haa been iloly proved or nctnowledgeil, and filed agreeably 
to thB iirder nf the cuUrC; and which (.'ertlficate BliaJI eoaUin the naine 
of the officer by wbotn it was approved, and shall be anueied to Uio 
report. 

The anid report shall contain, in itaulf, a Btatcmcnt or the particular 
reaeona which, in the opinion of the referee, render a rale of ibo 
premlHea noceHsary or proper, and of all the facte required to be asuer- 
laiaed and reported, and ahull not refer to the peUUoD or affidafitB fur 
ancb atatementa. 

Rbljc 88. Secarity hy tpKial ytmrdi'on.— The aecnrity required on 
a aale of the real estate of an infant, aball be a bond of the ^ardian, 
irith two aufficient sureties, in a penalty of double the value of the 
premisoB, including Ihe interest on such value duriti(; the minority of 
the infant, each of which sureties Hhnll be worth the penalty of Uie 
bood, over and above all debts; or a similar bond nf the eusrdiaiL 
only, secured by a nl»rtguge aa uniacumbered real estate, of the value 
of the penalty of such bond. 

Kvti 60. Proaedi lo be brought inlo amrl. — If the praceeda oftha 
Bale exceed five hundred dollars, and the guardian has not given secu- 
rity by mortgi^ upon real estate, he shall brine the proceeds into 
oonrt, or Invest the same under the direction of the court for tlie use 
of the infant; and the guardian sliatl only be entitled to reveive su 
much of the inlurcst or income thereof, from time to time, aa may be 
necessary for the support and maintenance of the infant, without the 
order of the court. If the infant's interest in the property does Dot 
exceed one thousand dollars, the whole costs, includinj; disburse men ta, 
afaall not exceed twenty-five dollars. And whore several iu&nta are 
interested in tlic sime premises as tenants In common, the application 
in behalf of all shall be Joined In the same petition, although th^ may 
have several gi^neral guardians; and there shall be but one reKrence 
Do aacertaia ifae propriety of a sale as to all, and but one bill of coats 
shall tie allowed. 

Rule 70. W/ien mo'iigi mai/ bt paid to general qaardian. Onitri 
to pay moneg. — No moneys arising from the aolo o^ the real estate of 

mant. or order of court, shall be paid over to his general guaraiaii, 
except 80 much thereof, or of the interest or inuome, from time to 
lime, as may be necessary for his support or maintenance; nnleas 
Buchguardiao hns previously given sujiicieat seourity on unincum- 
bered real estate, to account to the infant for the same, in the usual 

Nu order shall be made for the payment of any ench moneya to 
any person cMinine the same, cscept upon petition, accompanied by a 
certified copy of llie order in pursuance of which tke iftone^ ■«*» 
brought into court, tofrsther with a statement ot \,\v6 CD\\oV3 VxeawK'«, 
JO* 
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city obamberlBiD, or other depositar; of Iho lanney, showing the prei- 
' Btate and amoaiit of the funda. BepHratiii^ the principal and inter- 
. and ahowing the lUDOunt of encli ; and the court may take mch 
prnoC of tha Iruth of the matters stnt^d in tho petition aa ehall ba 
doamed proper, or may refer tiie same to a snltablo refurea to take 
proof aod report (iereon. 

RdlK 11. Eeference to eoinpiili amount due on morlgagt. What 
proof of farlt lo be alto taken. Jvdgfmtit «t ipec'iU term, Prcof ^ 
filing notue of Iw pendeai. — If in an action to furecloae H mortenge Ih« 
delendant falla to aoBwer within the time allowed for that purpose, H 
the right of tlie plaiatiiT, bn slated in the com plaint, is ndmitted by the 
BDBwer, the plaintiff may have nn order referring it to the i;lerk, ot to 
bouk) anitablu person us referee, to compute the amoant due toths 
pUintiff, and to nnch of the defendants as ace prior enuumbrBBcers oC 
ibe moHgoged premises, and to examine and report whether the mort- 
KSged premises can be sold in parcels, if the whole amoimt seouredby 
Uie mortgage has not become due. If tho deli^ndant is an inCant, MUt 
haa put in a general answer by his guardian, or if any of tlie de(aad> 
onta are absentees, tlie order of reference Bhall also direct the perNB 
to whom it is referred to take proof of the facta and circumrl*noet 
atated in the complaint, and to eiamiae the plaintiff or his agent on 
oath as to any pajmeots which have been made, and to compute 11m 
amonnt due on the mortgage, preparatory to the application for judg- 
ment of foreclosure and aale. 

Where no answer is pnt in by the defendant within the timeii- 
lowed for that pui pose, or any answer denying any material facta of 
the oonipiaint, the plaintiff, oiler tho enuae ia in readioesa for trial ■■ 
to all the defendants, miiy apply fur judgment, at any ^iiecial term, 
upon due notice to BBch of (he defendanta as have appeared in Ox 
action, and without putting the cause on the calt-ndar The plafaitl^ 
in auch case, when he moves for judRment. most show, by affidaTit « 
otherwise, whetlier any of the defendants who liave not appeared bfb 
absentees; and, if ao, he must produce the report aa to the proof (^ tin 
facta and circumstances stated in the complaint, and of tho examinatiMl_ 
of Ibe plaintiff or Ilia agent, on onth, as to any psymente which bam 
been made. And in all foreclosure cases, the plaintiff, when he mffre* 
for judgment, must show by affidavit, or by the certificate of the oleik. 
of the county in which the mort^pged premises are situated, thA« 
noUce of the pendency of the action, containing the names of t^ paN 
tie« thereto, the object of the action, and a description of the propel^ 
in that eonoty affected thereby, the date of the mortgage, andtbetilM 



and place of reccn^ing Ihc same, baa been filed ut least twenty ^yi| 
before such application for judgment, and at ur after tiio time itf tllir' 
the complaint, as required by suction one hundred and thirty-tWO 
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promteg. the deacription ond pnrtlcnliir bonndirioB of tlie property to 
be sold, so far Bt least hb Uie eanie on be osccrtaitivd from the mort- 
gage, bWI be inserted. And. uo1p«b otherwise speoially onlcred by 
ttie aonrt, the judgment shsll direct that the mortga^d prmnises, or 
go mnch thereof na m»y ba nulScient to rnise the amount due to the 
plaintiff, for principal, interest end iMMts. and whicli may be sold tifcpa- 
nctely withuat material injury to the parties Interested, be sold by or 
nnder the direction of the sheriff of the eouotj, ur a referee, and that 
the plaintiff or any other party may become ■ purchaser on saeh sale ; 
that the sheriff or referee execute a deed to tha purehnser ; that, ont 
oT the proceed* of tha aale, ha pay to the plaintiff, or bis attorney, the 
amonDt of his debt, interest and coste, or so mach ns the purchase 
money wilt pay of tha anme, and that ho take tha receipt of the pialn- 
tiiF, or his attorney, for the amount so paid, and filn the same with hia 
r^Kirt of sale ; and that the purchaser at such sale ba let into posaea- 
slOD of the premises on production of the deed. 

All Eurpfue moneys arising ^m the sale of mor^aged premisen 
under any jud^ent. «hnll be paid by the sheriff or refarea making the 
lo'o, wJUiin five days aft«r the same shall ba received and be ascertain- 
able, in the city of New Yorlc, to the chamberlain uf the said city, and 
in other ooontiea to The treasm^r thcraof. unless otherwise specially 
directed, subject to the further order of the court; and every jud^unt 
in foreclusurc shall contain such directions, except where other provi- 
iStma AM spacially made by the cunrt. No repnrt of aala shall he fliad 
or confirmed, nnleaa accompanied with a pmper voucher for the surplus 
DBontn-a, and showing that they have lieen paid over, depnsited or dlS' 
poeed of, in pursuanca of the judgment. The referee to be appointed 
in fcreclosnre cases shall l>e aelectefl by the court, and the court shall 
not appoint aa such referee a person nominated by the party to the 
aotioQ or his counsel. 

Itt7LK 73. Sii't af lands in Ike dhj nf Nea York. Sale of laiiA 
rati of the di(j(,— Where lands in the city of New York are sold 
under a decree, order or judgment of any court, they shall be sold at 
jmlilic Teodue, nt the Merchants' Exctiange Sales-room. TSo. Ill Broad- 
wayi between twelve o'clock at noon and three in the afternoon, unlesa 
Dtli»wi3e specially directed. The notice of the sale of lands lying in 
■ay of the aitlee of this State in which a daily paper is printed, except 
irtiere a difi^rent notice is required by law, or by the order of the 
MDTt, shall be published in one or more of the daily papers of that 
city, for three weeks immediately previous to the time of sale, at least 
twice in each waet When lands la any other pnrt of the State are 
(Urected to be sold at auction, nolice of the sale sliult he given for the 
■BmetimB and in tha same iriimrxT as is required by law on aalaa of 
real astate by sherifis on esecntion. 

KuLK li. Ume tlierif w to leil, — Whei'e mortgaged prBmises or 
otlier real estate directed to be sold consist of several distinct lata ot 
parcela, which can be sold separately without ii\u\u\a\iwj xJok'^'^wK' 
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llwreof OS vach sole, it (hall be the doty of tbe sherift or other poMo 
emdaeUng the sale, to >fU the same in' separate lota or parcels, mtlcw 
otheririae epeciall j diretUd by the caort. Bat if the sheriff or other 
person u aalisfieit the property will prodnra a p"»te.r prii'e if sold 
together than it nill in separate lots or parcels, he miy sell it together, 
ludess otherwise directed in the order of sale. 

RcLt 75. Mortgagt mtul be fiird irr recorded. — WheceTer a sheriff 
or reft^ree »el1s mor^aged premisea, nuder a decree or order or jnde- 
meot t4 the court, it s^l be the duty of the plainti^ iKfore a deed u 
executed to the ptirehaser, to file such mortgage m the office of the 
clerk, nuleaa sDch mortgage h&s been duly proved or s<'kiiowledgBd,M 
ai to entitle the same to be recorded ; in whii:Ji caae, if it has oat been 
alnady dooe. it shall \)v- the doty of Ihe plaintiff to eaose the sama t« 
be recorded, at fnll leoEfth, in tfie county or couDtiee where the lands 
•o sold are dtuated, before a deed ia executed to the purchaser on tliA 
sale ; the eipenee of which filing or recording, and the eotry thereot 
Bliall b allowed in the tuation of cosla ; and if filed with the olol^ 
he shall enti'r in the niiuntes the filing of mich mortgage, and Iha tbne 
of filiu^. But thte rule shall not extend to any aise sthcre the liiint- 
gage appears, by the pleadings or proof in Ifae suit Coroiuenced there- 
on, to have been lost or destroyed. 

"Bmix 76. ClaimM for mrplta monty. — On filing the report of thi 
sale, any purty to the suit, or any person who had a lien on tiie mort- 
gaged premises at the time of the aale. upon filing wilh the dark 
where the report nf sale ia filed a notice stating that he is entdUed In 
Bach Hurplus moneys, or some part -thereof, and the nature and eztBSt 
of his claim, may have an order of reference, to n.'^certain and mpiM 
the amount due to him, or to any other person, v^ioh ia a lien npiM 
sucli surplus moneys, and to ascertain the prioritiea of the several lieu 
tliercon ; to the and that, on the coming in and confirroatioD of lh< 
report on sneh reference, such farther order may be made for the dii- 
tribntiun of such surplus moneys as may be jiu4. Every party nho 
appeared ia the canae, or who shall have filed such notice with Qia 
clert, ppeviouB to the entry of the order of refereDce, shall be entltlsd 
to service of a notice of the apiilicatiou for tJie reiereuce, and to attend 
on such reference, and tu the usnal notices of subsequeut proceeding* 
Tclatire to Bach snrplna. But if suoh claimant has not appeared us 
made hia claim by an attorney of this court, the notice may t>e served 
by puttjng the same into the post olfico, directed to the cLainumti at 
his plltce of residence, aa stated in the notice of his clulm. 



or parcels o 
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man cf Jandx ]ield in Eununiin.^^- <n uere Hevcrtu uvcu 
lying (vithin tliia State are oi^^^ed by the same [Mi< 
sons in corunion. no separate actioo for the partition of a part thereuf 
only shsll be brought without the consent of all the parties iDt«rast«d 
therein, and if brought mthout such consent, the share of the pli^Uff 
Bioj he char^A wilh the whole costs of the proceeding. And whan 
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Rble is. Referaue a* lo Utia ahirt h6 Ji/inm iHAn-/:o«ed— Where 
the r^hts and iatereata of the Beveml parties, at Btatud in the com- 
plaiDC. are not denied ur CDDtrorerttd. if an.y of tbe defenduits are 
iDfaotB or nbseuteea. or unknown, thu plaintiff, on an sffidavit uf the 
fact, and nutlie tu audi uf tlie parties as have appeared, maj apply at 
■ special leriu for an order of reference to take proof of the plaintiff's 
title and intureat in thu premlaoa, and o/ the several matters set forth 
in the bill or petition, and to ascertain and report the rights and in- 

storeatB of the several piirties in the preuiises, aad an abstract of the 

usMTeyancea by which tlio HBOie are hold. 

Bk. EnLi 19. Order for reference. S'lh in parti/ion.— Where tb« 
^Mbole preoiiaee of wbiib partition U sought are eo circuoistauoed that 
B partition thereof cannot be tnade without great prejudice to the 
owners, due regard being hod M the power of the court to decree 
eompeneation to be made for equality of partition, and to the ability of 
the respective parties to pay a reaaunable comiienBatlon to prodnce 
anch equality, or where any lot or separate parcel of tbe premleeB, 
wh ch will exceed in value the ehare to which either of the tenants in 
common may he entitled, is so Eircumstanced the plalnti^ Upon stat- 
ing the (act in the affidavit which ia to be filed for the purpose of ob- 
taining an order of rererence under the next preoediag rule, may have 
a farther prori^ou inserted in such order of reference, directing tbe 
officer or person to whom it ia relerred to Inquire and report whether 
the whole preuiisee. or any lot or separate parcel thereof, are so oir- 
cuDutancud that an actual partition cannot be lunde ; and that if he 
Arrives at the conclusion that the sale of the whole premlaes, or oF any 
lot or separate parcel thereof, will be necessary, that be specify the 
■■me in his report, together with the reasons which render a saleneces- 
tary; and, in sueh auusc,that he also ascertain and report whether 
any creditor, not a party to the suit, has a specific lien, ny Tuoitgage, 
devise, or athenviee. upon the undivided share or Interest of any uf 
the partiea in thst portion of tbe premises which it ia necessary to 
sell ; and if he finds that there ia no such specific lien in favor of any 
person not a ]>arty lo the suit, that be further ii quire and report 
whether Ihe undivided share or interest of any of the purtiaa In the 
premises ia subject to a general lien or incumbrance, by judgment or 
decree; and that he aacertain and report the amount due to any party 
to tbe suit who has either a general or specilic lien on the premises to 
ba sold, or any part thereof, and tbe amount due to any creditor, not a 
party, who has a-general lien on any undivided share or interest 
Uierein, by judgment or decree, and who shall appear and establish 
bia claim on sneh reference. Ue sbnti also, if requested by the parties 
who appear before him on such reference, ascertain and report the 
amount due to any creditor not a party to the suit, which is either a. 
specific or ganeral liun or iuoumhroncc UViOn aW vW aVsita w 'wi'uitesis* 
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L cf the paiiiea in the premUeB to be sold, and wliich would remain aa 

^AD iacDmtiTBnce tliervoa iu tbe banda of the purchsBer; to tbe end Uial 

fpaeh dlrectlOQH may be given In relation to the sunie. in the doeree for 

~ie sale of the premigee, ns aball bo nrnat beneficial t^ all portjes in- 

""' ' "Ji tiio prooeeda thereof on aueh Bale. 

_ RuiK BO. SiaifiHg KOle in finviUoimre or pnrtiliori. — No order to stay 
a sale nnder a judgment in partition, or for the furcelosure of a mort- 
g^e, shall be granted or made by a judge out of court, except upon a 
notice of at least two days lo the plaintiff's attorney. 

Rulb 81 , ifonef/s irouffhl into court to lit paid lo tht eminly trtat- 
iittr. Where depatited. — All inoneyB brought Into cJdirt by order of this 
□r any other court aboil be paid to the county treasurer of the county 
in which (be action ia triable, Unless the court shall utberwise direeL 
And all bonds, mort^ges. and other securities upon real estate here- 
tofore required to be taken in Ihe name of the clerk of the court of 
appeals, shall, except »B otherwise provided bylaw, be taken totha 
treasurer of the county where such fiiiid belongs, or such other connly 
treasorer as tbia court aball direct. And all moneys received by t^ 
county treasurer. Under and by virtue of any law vesting him with tbo 
L funds or aecuritiea belonging to any of the suitors, in a[iy court of thit 
■ Btate, aball be deposited by tbe said county treasurer, in his name of 
B office, in the Ifew York Life Inaurance and Trust Company, the United 
p States Trust Company, or in such bank or trust corapany as the muFt 
for the dlslrict shall Irom time to time direct, us a deposit bank, nnleaa 
the order or judgment under which such moneys are brought Into 
eourt shall direct auch moneys to be deposited in some other bank or 
company. 

lititE 82. A<xounts of caunlu Irrasurer. County IteatUTir In r»- 

port afiiuciUy, — Tbe accounts of tbe county treaaurcra, with reapeet 

Ui moneya or aecuritiea received by them under tbe foregoing rule, or 

by virtue of any order of any court of this Stale, with the banks and 

I other companies In which moneya are directed to bo deposited, ahaU 

L be kept in inch manner that, in the cash l>noks of the banks and other 

E-vompanies, and in the bank bonks of the eait) treganrera, it shall ap- 

Lpear in what porticnlar anit or on what account the aevera] itema of 

^Doiiey credited or charged were deposited or paid out. The said 

county treasurer shall, at tbe first general term of this court, for the 

district in which aacb treasurer reaides. in each year maiie a report lo 

said court, contuiaing a atatement of his accounts, and of tiii' funds 

and securities under his control, on the first day of Janu.iry. wliluh 

sliall ahiiw the auioimt la hia hunda uainve^tcd, and the 

n received, and the suit or matter in wliich the Fame was 

r the balance in deposit in banks anil oli])ir cunb 

1 stocka, boada, and mortgngea 



enta, for the benefit of bi 

-t ahatt lie made sball ui 
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ioitnblu nod proper twrEon, to be appointed bj tlitio. Tlie person so 
■ppointtid «hkll forthwith proceed to examine the account and atate- 
ment, with the acconntH Id baTilcsand in other companies, nod with the 
ig and Becnrities in the office of fueb trensurer. He fhall hnre 



the power Co Bumiiiou witneuea before him, if necesBary, to be exam- 
ined with respect to fOch liccoHnta. He shall cpport wlietlier such uc- 
eoiints h«ve been correctly kept aod are trnly stated, and ehall, on or 
before the flmt day of the neit ensuini; guaerul term in such district, 
deUver to the court of such district by whiob he shull be appointed, 
or one of the juslicoB thereof, hie report upon the uiattere so re- 



•hnlf upccify inwhat partieolar 
'" ' id oat. and the time whi 

e. When moneys are ■ . . 

ance and Trust Company, or the United States Trust Company, ti 
credit of the county treasurer, the entry vf «ucb deposit, both iu the 
boobs of tile company and in Cbe accounts of the counly treasurer with 
the company, shall contain a short reference to the tlile of the cause 
or matter In which such deposit is directed to be made; and specify- 
ing also the time from which the interest or acrnmulation on such de- 
posit is to commence, where it does not commence from the date of 
such deposit. The secretary of the company shall t " - -' 

■ - ^fioUll - " ■ ■ ■ .-....-. 



and to Uie justices tioldin^ tlie liret general term in the other districts, 
a Btstement of tlie aecuunts of tlie county treasurer In each district, 
•howiog the amounta standing to his credit on the first day of Janu- 
ary, imiudinf the interest oroecumnlatloBon the anms depoail«d to the 
mei^ of each eauae or matter. In every drail upon the Trust Com- 
paoy by the county treasurer, for utoneys deposited with tlie said 
eompaiiy or for the interest or nucumulatiun on such moneys, tlie title 
«f the oanse or matter on nccnunt of which ttie draft is made, and the 
date of the order authorizing such draft, sball be stated ; and the draft 



11 be made pnysblc to the order of the iiersou or persona entitled tc 
the money, or of bis or their attorney, who is named in the order of 
the Gonrt authorizing such draft. And to authorize the p^ee or In- 
donee of such draft to receive the money thereon from the Truat Com- 
pMBV, the same shall be accompanied by a certified copy of the order 
of the court authorizing audi draft, countersigned by the justice by 
wbiim such order nua made. But where periodical payments are 
directed to be made oat of n fund deposited with sm-h company, the 
delivery to the secretary of the cotnpany of one copy of the order 
■nthorizing tlie several payments shall be sufficient to authoriie tha 
payment of subsequent licatU in pursuance uf aai^^v otiliUT. ' ~ 
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Bulk 84. &rMf nam, in pn^/menl of lifi-siuaiti, hme anftrlaiiud. — 
"WheoevBr a pnrty, ns & tenant fur hfe, or by the courtesy, or in dower, 
is entitled t(i the un nasi interest or inronie of any sum paid into coioi, 
ftaJ inveated In pennnnent Hcuiiritlen. eneh party ehall be chnreed with 
the eitpense of investing audi sum, and of receiving and paying over 
the interest or income thereof; but If such party la willing and COB- 
iienta to accept a gross sum in lieu of such annual interest or Income 
for life, the name shall ha eatimated aC(;r>rding to the then vaine of an 
annuity nf six per cent, on the principal sum. dnriu^ the probable life 
of such person, according to the Fortstnouth or Northampton tablei. 

RitleSB. Feeion exeeutinri commtjuivn of limaei/. Committee mag 
pay taxeH enltt. — On tbe eiecation of a coniniiasion of Innaey, Ac, the 
cominissioners, for every dny they are necessarily employed in hearing 
the testtmony aud taking tbo inqoiaition, shall be entitled to the same 
allowance which is made bylaw to commiasionera to make partition tit 
udoieasnre dower. And for drawing the inquisition and proceas and 
nerving notices, when no altorney ia employed, they shall hove the 
feea to which nn attorney would be entitled for tlie same aervicen. The 
committee of a lunatic, idiot or drunkard may pay to the petitioner on 
whose application the commission was issued, or to hit attorney, the 
costs and expenses of the application, and of the snbaequent proceed- 
ings thereon, including the appointment of tJie committee, and with- 
out an order of tbe court for the payment thereof, wljen the bill of Buah 
costs and expenses has been duly taxed and filed with the clerk in 
whoee office the appointment of such committee ia entered, provided 
the whole aiuoant of such coats and expenees does nut exceed fifty 
dollars. But where the costs and expenses exceed iifty doUara. ths 
oomniittee ahall not be at liberty to pay the same ont of tile estate In 
his hands without a special order of the court directing snch pay- 

RctB 86. Action for disorce on^araiion, Compl'nnI for divoree. — 
When an action i^ brought to obtain a divorce or separation, or to de- 
clare a marriage contract void, if the defendant fail to answer the com- 
plaint, or if the facts charged in the complaint are not denied in the 
answer, the court to which application is made for judgment shall order 
a reference to take proof of all the material facts charged iu the com- 
piainL 

The court shall in do case order the reference to a referee nomi- 
nated by either party. 

And, when the action is for a divorce on the CTonnd of adultery, 
unless it be averred in the complaint that the adultery charged was 
GommitEed without the consent, connivance, privity or procurement of 
the plaintiff; that Jive yeors have not elapsed since the discovery of 
the fact that such adultery hud been committed; and that thu plaintiff 
haa not vuluntariiy cohabited with the defendant since soch discovery ; 
and also where, at the time of the oSance charged, the defendant was 
living in adulterous intercourse with tbe person with whom the ofit^nce 
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is alle^d to have been coniinitted : Uiat five years havo not elapmtl 
since the commen cement of Aucb adulterooB intarcourBS was diecorered 



by the pluatiff; ind the complaint containing auch averments be vi 
ified by tbe oath of the plaiallff, in the manoer frearribud by the □ 
houdred uud fifty-eeventh aoction of the Code. — judgment ahnll 



rendered fur the relief demanded until the plainliff'a effldavit be pro- 
daced, BtHlJng the above facts. 

Bulk 87. Eaference in out fa annul tHarriaffe. — To obtaio an order 1 
of reference, it the oomplaint bcbIib Io annul a marrJHj^ on the groaad 
that the party was under the age of legal cuusent, an affidavit mnet ba 
produced showing that the parties thereto have not Ireely cohabited 
for any time as husband and wife alter the plaintijf bad attnini ' '' 
BgQ of cnnsenl. If the complaint seeks to annul the marriage i 
gronnd that the phiintiff'a consent was (ibtalned by force or Iraad, the 

Elainliff aiaxt shuw hy affiduvit that there boa been no voluntary co- 
abitation belweon Iho parties as man and wife; and. if it' seeks to 
annul a marriage on the p'Onnd that the plBiDtiff was a Innatio, an ofH- 
davit must be produced showing that the lunacy still continnea, or the 
pttintiff must Ehow by his affidavit that the partiea have not cohabited 
aa husband and wife after the plaintiff was restored to liia reason. 

Brae SH. Plainiiff may be fzarmned on n/ertuce, — On a reference ' 
to take proof of Ibe facte charged in u cfimi laint for separation or 

limited divorce, the exauiii ation of the pliiintjff on oath may be tahe^ i 

— ».. 1 — 1.1 ._,...^g[|,_ atlegeil iu the comploint, which ' 

■e present nho are competent to tfls- ' 

BciK 89. Defetiee m aetion for divorce, ite.— The defendant, ii 

which w 

lnarria>>e cont.ruct ; and if ai 

at the same time and in the Esme manner as other isBuea of fact in 



1 

n 



■er. may set no the nduUefy of the plaintiff, or any other m 
h would be n bar to a " 



BiJLH 9n. QueiHoninff leffitimae^ of thildren. — On a complaint filed 
by a bnabund for a divorce, if he wishes to question the legitimacy of 
any of the children of his wife, the allegation that they are or that he 
believes them to be ili^itirnste shall be distinctly made in the cont- 
piaint. If a reference is ordered, proofs shall be taken apon the qnea< 
tlon of legitimacy, as well aa upon the other matters staled in the ' 
complunC; and u the issue is tried by a jury, an issue on the qnes- J 
tion of legitimacy of the children sbull be awarded and tried at '''" 

Bulk 91. Sentence nf n-ullily or decree fnf divorce bg default. 
Pleadivgi or (esliinony no* to be jnibliehed. Judgment for dirarce. — No 
gentenoe or decree of nnllity declaring void a marriage cnntchat,, <n i 
decree for u divorce, or for a separation or VimiVeA ilviQice, AuSV.'W*^ 



COUBT RULES. 



nude of course by the default of the defeotlBnt, nr in cousequence of 
any neglect to appear at the henring of the caaae, or by cooBaufc 

And every ench vanse ihall be hearii alter the trial o( the ii ~ 

upon the coming in of the proofs, at a special term of Ihe court; nui 
where no person appearB on the pnrt of the defendants, the details of 
the evidence in adultery causes shall not be read in piililic, but shall 
be sDbmitted in open court, No officer of this court with whom tba 
proceedings in an adulteiy cause are filed, or before whom the testi- 
mony la taken, nor any cierk of such officer, either before or after the 
terminatioD of the suit, shall permit a copy of any uf the pleadings 
or testimony, or of the substance of the details thereof, to be taken 
by any other person than a party, or the attorney or counsel of a 
party, who lias appeared in the cause, without a special order of the 

No jud^ent in an action for a divorce alioU ho entertained excqit 
npon the special direction of the court. 

^OLS 92. Receiver of dtHor'i eilate. When oBoaed Ms eoUe. Mt^ 
te'I doubtful elaimi at aneiion.^-EveTy receiver of tlie property uto 
effects 01 the debtor shall, unless restricted by the special order of tils 
court, have i^eneral pover and authority to sue for and collect all tiM 
debts, demands, and rents belonging to such debtor, and to comproBUM 
and settle such as are unanfe and of a donbtful character. He nuy 
alBo sue in the name of a debtor, where it is Deoeasary or pniper fi» 
bim to do so : and he may apply for and obtain an order of course that 
Ute tenants of aay real e-tate belonging to the debtor, or of wbipb be 
is entitled to the rents and profits, attorn to each receiver, and pay 
their rents to him. He eluUl also be permitted to make Ifiantw. MM 
time to time, as ms; be Beceaaary. tor temu mat exoeeding oae year, 
And it shall be his duty, witliout any unreasonable delay, to convert 
all the personal eetato and effects into money ; bnt he shall not sell amr 
real estate of the debtor, without the special order of the court, until 
after judgment in tbe cause. He is not to be allowed for the ctMbl of 
any suit Drought by him against an insolvent from whom ho is unabls 
to collect bis costs, nnk-ss such suit ia brought by order of Iha court, 
or by the consent of all persons interested in the funds in his 
bunds. Bathe may. by leave of the court, sell such desperate debt^ 
and all other doubtful claims to personal property, at public "'" 
giving at Least ten days' public notice of the time and place of si 

Ruts 93. SviUpemRnff. Oasei not provided for. When ralu tahi 
tffed. — All actions depending on the first day of July, 184S. may be 
condnctad according to the rules of the euprtmo court, adopted in 
July, im, so far as the same are applicable. 

In cases where no provision is made by statute, or by these rulesy 
the proceedings shall be according to the customary practice, as it has 

heretofore existed in the court of chancery and supreme court ' 

not provided for by statute or tlie written rules of the court. 

These rules shnll take effect on the first day of October, IS 
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A TABLE 



Correftp onH n f vtith the Iforthampton tables, referred to in the preceding 
84<A nde 9f ^ourt, ihowing tJie value of an annuity of one dollar ^ at 
six per cent,, •!» m single life, at any agefrotn one year to ninety-four, 
inclusive. 



Aai. 
1 


No. of yan* 

inireha>e 

tte wuiaitT 

b worth. 


Aox. 
26 


No. «r 7«M' 

parek«M 

the MonxMj 

i» worth. 


- 


No. of yean' 

parehsae 

the uinaity 

to worth. 


AOB. 

78 


No. of yean' 

jmrchaee 

the annaity 

ia worth. 


10.107 


12.063 


49 


9.56S 


4.781 


2 


11.724 


26 


11.992 


60 


9.417 


7* 


4.566 


3 


12.348 


27 


11.917 


61 


9.278 


75 


4.^4 


4 


12.769 


28 


11.841 


62 


9.129 


76 


4.154 


6 


12.962 


29 


11.763 


63 


8.980 


77 


3.952 


6 


13.166 


30 


11.682 


64 


8.827 


78 


8.742 


1 


13.276 


31 


11.698 


66 


8.670 


79 


3.614 


8 


13.337 


32 


11.612 


66 


8.609 


80 


3.281 


9 


13.336 


33 


11.423 


67 


8.343 


81 


3.166 


10 


13.286 


34 


11.831 


68 


8.173 


82 


2.926 


11 


13.212 


36 


11.236 


69 


7.999 


83 


2.713 


12 


13.130 


36 


11.137 


60 


7.820 


84 


2.651 


13 


13.044 


37 


11.036 


61 


7.637 


86 


2.402 


14 


12.963 


38 


10.929 


62 


7.449 


86 


2.266 


16 


12.857 


39 


10.819 


63 


7.263 


87 


2.138 


16 


12.766 


40 


10.706 


64 


7.062 


88 


2.031 


17 


12.656 


41 


10.689 


65 


6.841 


89 


1.882 


18 


12.662 


42 


10.473 


66 


6.626 


90 


1.689 


19 


12.477 


43 


10.356 


67 


6.406 


91 


1.422 


20 


12.398- 


44 


10.236 


68 


6.179 


92 


1.136 


21 


12.329 


46 


10.110 


69 


6.949 


93 


0.806 


22 


12.265 


46 


9.980 


70 


5.716 


94 


0.618 


23 


12.200 


47 


9.846 


71 


6.479 
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t 


12.132 


48 


9.707 


72 


6.241 
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COCBT BULES. 



Suppose a widow's age U 37, ami she is eutitled tii dower in . 
estate worth tSbO 15. Oue-third of this is $11<[ »!}. Interest gu 
(lie ei. one year at six per oeot {is fixed by 84tli rulu ), U (T 01, 
TliH nnmbar of years' purchase whioh aa annuity of one doliat tt 
worth, at the age of ilT, as appesra by the tuble, is 11 yeai«iir' 
03B-100<) parts of a year, which, multiplleu by 7.1)1, the iQconiefiir » 
year, gives fl"! 3S aud a frflctioD as the gross Taluo of her right of 

Suppose a man whosfl age is 50 ia tenant by the coiu-tesy In tht 
whole of an estate wurth SB.UOfl. The annual inerKet/in the Bum, at 
six per cent., is ffiln. The iiuuiber of years' purchase which an annu- 
ity of one lioUar is worth at the age of BO, as per table, U 9 yanra and 
41Y-1000 parts uf a year, -which, multiplied by fi4(), the riilas of ana 
^tar, gives tfi,06& 18 ae the gross value of his life-estate in the preni- 
ises or tlie procetida thereof. 

Noil.— Tbe viluH In UdB l&ble are oalDiiUifd on the euppoBltlm Uiat (he unidllB 
an payatile yeafLj ; U lAyabJu Lajr-f early, oob-Qfth of a year'a pardu» sliDUld be 



SUPBKUE CoCBT, GeNEBAI TkRM. 

New Yoke, April 14i1j, 1858. 
Rule) ill regard to Moneiff aicarded to Uiilmown Oumers. 
I. Whenever any person shall claim any money awarded ta VD- 
known owners on the opening, widening, altering, improving, ot' 
ing out nf any street, avenne, square, or public place, he shiill ci 
notice of liis intuDtion to apply to tbe court for such moneys to ta 
published in one of tlis daily newspapers in this city, at least onea ■ 
week for fnur weeks ; and shall serve notice of such intention on dia 
mayor of the city and tlie counsel to the eorporation of the ctty. li 
least foDrteen <^ys before aach application. Tbe court at speeia) 
term, or the judge at ebaaibers, may hear the application, and i — 
hear tbe proofs or refer the matter to a referee to hear and exan 
into the matter, and to report the substance of the proofs, with iaa 
opinion. The applicant aball furnish to the court or referee aatf 
atract of title for at least twenty years prior to the award, and ontts. 
down to (he time of the examina^on ; and also firodnce the origiiutls 
or veritieJ copies uf all deeds uud uilla referred to in the abstract. 
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unless the nnnrt w Jad^e, on pi-oof that llie snme cnnnot be fiirnlnhed, 
Bball Buthoriie other pnmf to he received in place of tnch orij^nals OP 
copies; ■□<! shall also furnish a certlficale of aaBToh for mortKages and 
eonre^ancea aeaiiist the persons named In the abBtrsct of title, made 
bj a searcher in the registers office, or h^ some oUier person experi- 
enced in making sudh sesrclies, and shall furnish his own affidavit, or 
that of big agent, or of some other person likely to bo acquainted with 
the tmtfa, to the effect that, according to his best knowledKe, Infui 

tion, aad belief, there were no inortg^ea. convaya "~ '" 

liens of any Idnd on the property to which the 



\ 



the time of the avard, and of the payment of the money to the officer 

' Idlng the money for the nnknowi " 

, may be fl, ^ 

awards and assesamcnts, or extrtu;ts from them, so far as relates l« 



tbeo holding the money for the nnknown owners, except such liens (If 
any) an may be spc<jinlly mentioned In snch affidadt. The maps of 



lots in quDstiDQ. shall also be produced to the court, or jadge, c 

eree. Whenever any money ^all be paid to the clerk, or t« the cham- 
berlain or county treasurer, for unknown owners, soeh officer shnll 
enter in his books of account a memorandum showing; the title of the 
matter in which payment was made, and the number of the lot or lotd 
on the DiBp of awards or assessments to which the award is made, 

S. No application will be hoard Id regard to the disposition of 
moneys awarded to unknown owners, until auch moneys shall hare 
been actually paid. 

8. Every petition for the pajToent of such moneys shall be verified 
□nderoatb; ijhull set forth a statement of the title and the grounds 
of tho claim; and shall also state the cames and residences of ail 
persona, if any, whom the petitioner Imowa, or has been informed, or 
believes, to be claiuiants of such muncya or of any purt thereof, or in 
any manner or in any degree Interested or cluiming to he interested 
therein. 

4. Ten counsellors-nt-law, to bo named by the presiding juatice, 
with the conGUrreuco of one or more of the other judges, shall be 
Appointed referees, to one of whom eueb application sLoll be referred ; 
and no application ahall be referred except to one of the persons so to 

5. The referee, before proceeding in the reference, shall require 

Kflof of the aerviee of notice of the reference upon all pomona named 
the petition as Interested, or as claimants, and if, upon the refer- 
ence, the referee shall consider that other persooa should bo notified, 
he shall require notices to he served upon them. If any such persons 
'are infanlB, guardians must be appointed as in ordinary actions; and 
if any are ubsent, non-resident, or cannot be fonnd, special appllcaUoa 
must be mode to tlie court for direction in the premises. 

e. The referee shall require a full and complete abstract of the 
title to be furnished to him, and which he shall verify for such length 
of time aa he may deem adviaable, together with full, complete end 
orlginsl returns of searches for mortgages, conveyances, and all other 
liana whatever, affecting the title of the property, and such affidarits 
also BB he may deem proper. And he shall annex to and Te*A«^i -«\0a. 



4 

i 



faia report all sii<:li papers, ti^ethtr with the proofa of service of 
tlces upon odver.'te ulaimantfi, and aU testimony tahen before him. 
T. notfce of hearing, upon the report of the referee, shall be BCi 
upon all persona who appeared upon the reference, and proof shull 
funiisbed to the court of the Berviee of sucli notiee. 



Position on Calendar of Caasei called and Paiaril in i 
A'ea York CUy. 

When a cau?e placed upon a calendar of a court of rS' 
city of New York bIibJI be regalarly called and pasaed, without a po«t- 

riement hj the court for good cause ahown, it i^hull tlieoeefortb taJ^a 
place on the same or any future ealendnr as if the date of Ihe iuue 
were the time when it wad thus passed. (Laws of 1B49, page 708, 

Iq the case mentioned in the last section, it shall be the doty of Qie 
party placing a cause upon tlie calenilar for a sub sequeut term, to alatc 
the da^ of ihe issue, as above prescribed ; and if he omit to do au, \^ 
reafOD whereof the issue retains its priority on the calendar, the coun. 
OD the application of the adverse party, or of its uwa motiun, jp^ 
strike the cause from the calendar. (IJ. % 17.) 




SUPREME COURT RULES, 

FIRST DISTRICT. 



SPECIAL CIRCUIT CALENDAR. 

niif, unlit fvrlher ordtn, any pnuin belonging lo eilhtr of Qi» i 
WjfoitoiBiag dattei may bt planed on a tptcial Circuit Calendar, wiieat. > 
T* trial M liktlj/ to occupy more than one lioar : 

1, Where tho •otlon la cm contract, an<l the answer merely denies 
the atleeatlnna In the cmnplnint, Without setting np any new matter. 

mnewer, and there sliall lie reason lo believe Uiat the deFcnce ig made 
only for the [iiirpuBe of delay ; or, where it ahult appear, by affidavit, 
that the cauae can be tried in an hanr. 

To entitle the cause to be placed on sach pateDdar. the plaintilTB 
attorney musl give a notice of lour days, tu be bi^ard befuru a jod)^ 
at chambers, that he will move te have the cause placed on such 
calendar ; and If tlie tnotlon be granted, the cause may be heard on 
BUT HubsBanent Friday. I 

If the motion be fcnndad on the belief that the defence ia for delay, 
or tliat the cause can be tried in an hour, alHdavitB must be served at 
the time of notice. 

The plaintiff's attorney mtiBt deliver to the clerk of the circuit a, 
like notice, one day before such Friday, containing also the onmber of 
the cause on the general circnil calendar. 

If the cause shall actoaily occupy more than one hoar on the trial, 
the trial may he Buapended, at the di^rotlon of the court, and tlie 
canae be put down ut the foot of the calendar. I 

Pre/erred Caiaes. 

Causes which, under einsting laws, are preferred, take their prefer- 
enoe fn the following order on the calendar; 

1. Criminal actions. 

2. Cases of probata in which the appeal prevents the Ibhuc ( 
lettara teatamentary or of administration. 

3. Appeals in which the sole pislntiffd or defendants 
or adminiatrotora. 

4. AL other preferred causes. 



COUBT RDLES. 



Any party clnLmiDj; a preference must eo et«te in hia notice of 
ar^iiieiil Co the oppOBile piirty and tu the olurk, and must also stnts 
the gruund of anoh preferenee, so as to «how to whieb of Uio aboTS 
cloasea the case bulunga. 

The clerk will place the preferred oanaea at (be head of the calen- 
dar, in the order above prescribed. 

A. preferred canae beiiig once paaaed without reeerralion, 
take its pluce on aubaequent catendara, without preferuace. 



Mortgage or Salt by Beliffioiti Oorporatiim. 



wKM 



Haboh 24, ISeS, — Oi-drred, That in all future applications 
to ttiis court bj rullgioua corporations fur leave to mortgage or sell 
their renl eatate, it slwU be necoaaary to submit, vrlth the petition to 
the court, a statement speoifying wlaat property hod been aotd by the 
corporation under any ord^r of Che court at any time within fire yeara 
next preceding such application, and also ehowiug the object for nliioh 
sales, if any. were ordered, and the disposition notually made of the 
pmoeeds o^ any aale. Surh statement ahnl! be verified by One of the 
offictTa of tbe corporation. 

Sales by Order 0/ t/ie Court. 



>t the U 
_ . t any ordw 

heretofore made, so f^r aa it conflicts with this order, ia vacated, 

But nothing in this order sboll apply to any notice of sale iLeretO- 
fore published ; and where any notice of sale haa been given for B 
day subsequent to the first day of May. 1862, at the Memhatita' 
Eschange, the same may he siijournod to the room above dedg- 

Trlal Fern. 

MiT B, 18e-2.— Trial feea for causes heard at gtfnernl torm will 
hereafter he collected on tbe argument, to be paid in all c.ises by the 
mo\Tng party. 



Ordertd, Whenever a cnnaent la filed with tbe clerl; of thla cotu 
forthe substitutiOD of an attorney or the dlacontmnonco of an actioi 
SiB clerk may enter in the minates of the court the HubatltuUoD of Ih 
attorney or the diacontlnaance of the actioD, without any urdi 
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Special Term and Motions. 

After the October term of 1859, all motions at special term at 
chambers must be noticed for the first and third Mondays in each 
term, and for no other time. Such motions will be heard in order on 
those and the succeeding days, unless otherwise ordered by the judge 
holding the term, until disposed of. Motions must be noticed for 
twelve o'clock noon. Ex-parle business will be attended to between 
ten and twelve o'clock each day. 

Ordered, That the following classes of motions shall have pref- 
erence, at chambers, in the order herein mentioned, and that all 
orders heretofore made in relation thereto be and are hereby vacated. 

1. Motions to place causes on special calendars. 

2. Motions for extra allowance. 

8. Motions for judgments in foreclosure cases where no answer is 
put in. 

4. Motions for reference and for commissions to take testimony. 
6. Motions to discharge from imprisonment. 

6. Motions to punish for contempt. 

7. All other motions to which preference is given by the statute. 

8. The general call of the calendar. 

Admission of Attorneys, 

May 12, 1862. — Ordered, That a committee be appointed at each of 
the May and November terms, to whom the matters shall be referred 
for sucn examination and inquiry. The committee are to report on or 
before the third Monday of the tertfi. Where a certificate of gojd 
character is submitted, the same should state that the party signing 
the same is acquainted with the character of the applicant, and knowd 
it to be good. 

Etdes adopted at the General Term of 1867. 

Ordered, After the month of April, 1867, all applications to the 
court, except for the taxation of costs, connected with or relating to 
the opening, altering, or widening of streets, avenues, squares, and 
other public places, shall be noticed for and brought on in the General 
Term only, and such applications may be noticed for any day in the 
term. 

Ordered, That the General Term for April be continued through 
the first two weeks of May. 

Ordered, That the second and fourth Saturdays of each month, 
except July and August, be appropriated for the hearing of appeals 
from non-enumerated motions, and that the General Terms shall be 
adjourned accordingly. 

H 



I 



COURT EULEB. 




le eball be filed on the TJ 



■which they 
da J precBdir^. 

0«fcr«/, That the clerk nmlte ontaBpopiol cnlendflr (or such Siitgf- 
day of the caiiBes BtandiTig over from ench precedipg Saturday, and ef 
- --'-- '' —e tilud previoas thereto. 



SUPREME COURT— CHAMBERS 




REFEREES. 

The court anDouocod nn order that Ihwe having 

tmplikiat heretofore as to the appointmeot of reie 

I nppuintmeat of a relative of a member of the court 



The following ordur ha9 beos entered, on directjon of Judge 
f Barnard: 

Ordered, That in all appliaatJODsfor indgmeota against theMkjor, 
c, of New Tork, to be made at Special Term or Ohambera, for want 
'. an answer or other cause, under the Statnt« of I BUS, tiie budb vUl 
Dt be signed by the Judge unlesa proof ia furnished of five dayi^ 
previoae notice of such application having been served on the Comp- 
troller and Mayor, and an affidavit produced at thu time to the oourt, 
mado by the plaintiff, showing the facta upon which he relies for re- 
covery, and that the aniount claltned by tdm is actually dneM 
time of the application. '"^ 



NEW YORK SUPERIOR COURT RULES. 



ADOPTED JANUARY 18th, 1851. 



WITH SUBSEQUENT AMENDMENTS. 



Rule 1. General and special terms, when held, — ^The general, special 
and trial terms of the conrt will be held on the first Mondays of Jan* 
nary, February, March, April, May, June, October, November, and 
December, in each year, and will continue until the last Saturday of 
such months respectively. 

Rule 2. Business at general term ; time of opening. — At the gen- 
eral terms, the court will hear appeals and enumerated motions. The 
general term will open at eleven o'clock A. M. 

Rule 8. TVial term. — ^The special term will consist of two or 
more trial terms, held by two or more justices, severally, and a term 
held by one justice, which will be designated the special (or equity) 
term. For the trial terms the c'erk will prepare a calendar for each 
branch of the court, containing the issues of fact to be tried by a jury. 
Such calendars will be called and regulated by the justice presiding in 
each court. The trial terms will open at eleven o'clock A. M. 

Rule 4. Special term. — For the special term the clerk will pre- 
pare a calendar, containing, first, the issues of law noticed for argu- 
ment at such term, and second, all issues of fact noticed for trial, 
which are designated on the notes of issues as causes not requiring to 
be tried by a jury by section two hundred and fifty-three of the Code 
of Procedure, or in which a jury trial is waived. The special term 
will open at ten o'clock A. M., and the first hour will be devoted to 
the giving of judgment in undefended causes, and the hearing of liti- 
gated non-enumerated motions. The calendar will be taken up each 
day at eleven o'clock A. M. 



r 

^" Go 



COUET KTJLES. 



Run 5 {<u amnnded Janvary, 18fi2). JTon-^ainerrt/ed m-rfioiM. — 
At tun o'clock in the morning, daily, except Sundays, New Year's d»j, 
Qood Friday, TliaukaglvlDg and Ctiriatmaa days, the Fourth of July, 
nnd the days or aanoal elHCtion, epecial tprma ahall be held at cham- 
bers to hear non-enamerated motiuns aad applicatioTiG reqaired 
to be mado in open court; also for the trial of causes which the 
parties and Ihe juatice sitting in such tarm may consynt to hare 
tried before him without a jary. and (civing jnd^ment therein; and 
also for giting judgment in actions under chapter one, title eight, 
seooad part of the Code. And as many special terms far such par- 
poEes may be held siojDitBDeouslj as there may be josticea attending 
to hold the same. 

Where the notice of a motion of application states that it will bo 
made at chambers, or at a special terra at chambers, it shall be heard 
there only, unless the parties otherwise f^ree ; and either party may 
fbera take the other's default therein. 

Rdli 6. Altendancc of JTistitei al ehamiirt. — The jnatices dea^- 
nated to hold the general terms will attend at chambers daily, durLoe 
their respectiye terms, from ten to eleTen A. M., to dispose aiix-par^ 
applications and of non-eanmerated motions. All ayiplications for 
at^rlt ordttrs, and for jodgmenta npon failure to answer, during the 
general terms, must be made befori? eleven o'clock A. M. 

Buu 7 {at amended 18S8 and 186R). Appeals from ofders on fliM- 
enii'iiefated motions. — Appeals from all ordKra made on non-enuTneratad 
motioaa will be heard on each Monday during the general term*, rfl 
eleven o'clock A. M. Such appeula may be noticed for that time. A^ 

Eeals from orders Buatainiag or overraling demurrers will also be Uioi 
card, aod will be heard in their order on the general term calendar. 
Six copies of the appeal papers must be furnished to the court. 

RuLB 8. Motion to eel aside verdict as a^aimt evidence. — A party in- 
tendmg to movutoset as'de a verdict as against the evidence, mnat ob- 
tain from the jaatice who tried the cause an order staying the proceed 
logs for that purpose. Such a motion will not be entertained nnlesstM 
stay of proceedings ba obtained and serTcd within four days after ^ 
entry of the judirment by the clerk, or before the insertion of the coala 
by the clerk in ^e cutry of the judgmeat. The conrt, by ordor, nu^ 
permit the judgment to bo entered and collected, witliout prtjuiUce to 
a motion to set aside the verdict; and may impose such terms on ealA. 
party in respect thereof as to the court may seem meet. 

Rule 9. Ccue and exeepiions on motion to set atiile verilicl at agaiiut 
evidence. — The party movins to set aaida a verdict as against ovidoiiM 
must prepare a case, and procure the same to bo Stttlod in the nand 
manner. If the party mailing the case intends to appeal &ronl ti 
Judgment, when entered on the verdict, because of errors of ll 
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leged to have occurred at the trial, or in the direction for judgment, 
he must present such alleged errors in the case made for setting aside 
the verdict. If the errors complained of were excepted to in due 
season, when they occurred, the case may be turned into exceptions, 
as of. course, in the event of the application to set aside the verdict 
being denied. 

Rule 10. Hearing on motion to set aside verdict. — The motion to 
set aside the verdict on the case when settled, must bo brought on, on 
the usual notice, at the special term. No alleged errors of law pre- 
sented by such case will be considered at the special term, unless by 
the express directions of the justice before whom the cause was tried. 
The printed case must contain the certificate of the clerk that the case 
as. settled has been filed. 

Rule 11. Aji/peal from order granting or refusing a new trial. — If 
either party appeal from an order of a justice granting or refusing a 
new trial on such case, the appeal may be brought on uefore the gen- 
eral term, on the usual notice. If the order refuse a new trial, and 
there be alleged errors of law contained in the case on which the mo- 
tion was made, the appeal from the judgment in respect to such errors 
of law must be brought on and argued at the same time with the ap- 
peal from the order refusing a new trial, at the special term. 

Rule 12. Costs on appeal.— The costs, on an appeal to the general 
term Irom a judgment, as well as from an order granting or remsing a 
motion to set aside a verdict as against evidence, when allowed by the 
court, shall be the costs prescribed in subdivision six of section three 
hundred and seven of the amended Code, together with the expenses 
specified in section three hundred and eleven. But where an appeal 
from such order is heard at the same time with an appeal from the 
judgment in the cause, the court may, in its discretion, give costs on 
the former appeal, as if it were a motion at special term. 

Rule 13. Motion for re-hearing before referees. — The party who 
moves for a re-hearing or review of a cause or matter decided by a 
referee or referees shall procure and furnish to the court a special 
report of the referee or referees, setting forth distinctly the facts found 
on the reference, and his or their decision upon the points of law 
arising in the cause. 

Rule 14. (Adopted December, 1851.) ^oles of issue. — ^That all 
notes of issue hereafter filed with the clerk, in causes which have 
once been on the calendar for trial or argument, shall specify the num- 
ber of the cause on the last preceding calendar on which it was entered, 
and the date of such calendar. And every note of issue shall state 
whether the cause is to be placed on the calendar of the general term, 
the special term, or the trial term. No cause shall be entered by the 
clerk on either calendar, unless the note of issue conforms to this 
rule. 



I 
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Rme 16. [Ailoptai Unreh 6, 18Sa.) JVuto aj it««<.— That all 
__.e8 of iaaue liereaft«r tiled with the clerk, in o»uaes wliich have 
ODCQ been on the culeadar for trial or argament, ahall speciiy the nnni- 
berof Uie cttase ou tUe last precedingiiBleDriBron wLich it waa enteted, 
»xA tho date uu suaL calendar. Ami every note of iseae shall aUM 
whether tiie caose ia to be placed on the ealvndnr of tliu goneral tenn, 
Ihe special term, or the trial terra. No canae aliali be ontcred by tlia 
clurk on oitlier c&lendar, unless the note of isane ciinforms to tbl* 

RuLK 18. (Adopled March 19, 1863.) ^ofea of uis«e.— That aU 
notes of iBBiiG bercaftur. for the ^oiieral, speeial, and trial terms of tUa 
court, muRt be Hied witli the clerk eight days before the i.'omnienco- 
ment of the lirBt day of the succeeding term. 

Rdlb 11. {Ad-fi«d itnrch 10, I8B6._) ftjue«(«.— Tliat when a 
cause is placed on Ilio day calendar for trial, the plaintifF mu;, at the 
opening of the L-onrt each day, take an inquest therein, in any aaM Qu) 
court will consent to try, without the intervention of a jury, though an 
affidavit of merits may have been filed, unless the defendunt shaJl ap- 
pear and stale that a defence is intended to be made. 

RU1.K IS. (Adopted ApHl n, 18B7.) FiliHfl papen. EnUrity 
orderi. Motion for judgu-ejil. — The atlorneya of the partieamuat file 
immediatel; every paper read by them on a molion. 

Every order hereaftir entered inaat Bpecify the papers on which It 
was granteil or opposed ; aud the clerk is directed not to enter any 
order unless such papers ore exhibited to him and filed, or unless they 
have been previously filed. 

Either party, at the time of giving notice of trial for the special or 
trial term, may also ^ive notice that tie will move, on the lirst day Qf 
terra, for judgment upon the pleadings, or upon the pleadinga with 
such admission on his part as he !nay specify; and may therinipon 
bring on the action to be tried, and move fi>r autii judgment as he may 
be entitled upon the pleadings, with or without such admission. 

Rule 19. {Adopted Diceiiiber, I8I13.) Fall* de/enecs. Shwt 
eaiita. — In actions on contract, where th re is reason to believe ttuit 
the defence ia interposed for the purpose of delay, and that the triftl 
will not occupy more than one hour, the plaintiff may apply by mo- 
tion at special term, on a notice of four days, to have the iasu« 
placed npoo a apeciol calendar for trial (serving with each notice KOf 
BiBdavitB or popers he may wish to use on the motion, which have not 
already been served); and llie same may be ho ordered in the discre- 
tion of the justice bofora whom tlie motion shall be mnde. 

If BHch motion be granted, the cause will be entered on a ep«oI*l 
calendar to be made by the clerk, on receiving a note of the isaoa 
specifying Ilic number of tlio cause on the general trial calendar, and 
the date of the order directing it to be placed on such special caieadaT. 
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Such note of issae to be filed with the clerk four days before the day 
on which the cause shall be so entered. 

The special calendar will be called on the second and last Friday 
of each trial term, in part No. 1, for trials, by the justice there pre- 
siding, and the causes may be tried in either part as may be directed 
by such justice. 

If the trial of the cause shall occupy more than one hour, the trial 
may be suspended at the discretion of the court, and the cause be 
placed at the foot of the general trial calendar. 

RuLV 20. HegiUations as to the calendars. — Causes may be generally 
reserved by a written consent of the attorneys, filed at any time before 
the case is on the day calendar. Cases so reserved may afterwards be 
placed upon the day calendar, on the application of either party to the 
judge at chambers, provided two days' previous notice oi such appli- 
cation be given to the adverse party. 

All causes marked " Off for the Term," shall have priority at the 
succeeding term, and will be placed in their order at the head of the 
calendar therefor. 

Causes passed, or run down, will be placed upon the calendar for 
the succeecUng term, as of the date of issue when thus passed or run 
down. 



No ex parte order for the substitution of attorney for either party 
will be granted unless upon the consent in writing, signed by the 
party and his attorney, duly acknowledged or proven by affidavit. 
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RULES ADOPTKD DECEMBER, 1868.^ 



Eegvlation of Calendar — SItori cawmt. 

1 . The general calendarB for the trial of jury cases, 
be tried by ike courf iHtliout a jvrit, for the year 1803. boTiiig 
called IhroDgh, will be re-numbered for 18U4; and those cat 
which the lav roUtivo ia stenograpberB abiill have been cnmplie 
with, on or before the 24lh iuHtant, will he cDiitinuod on the calendar 
Notes of issue in new chsob not on the preatnt general calendar mui 
be filed OB or before the a4th inetant. 

ten cODBcnt of Ih 



3. All causes marked 



7Ul 



" shall haro priority at the 



G. At the penerBl terms, in appeal cases arising in (fti'it einirt, the 
pHTtiee may, by consent, reserve the argument until the second wetk 
m term, when all so reserved wiil be culled in their order on the oslen- 
dar. But in appuuhi from tlie marine and justices' courts no Bndh 
reservation will be allowed, and counsel therein must be prepared lot 
the argoment when the appeal is reached in its order. 
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6. Id any action on contract, where there is reason to believe that 
the defence is interposed for delay, and that the trial will not occupy 
more than one hour, the plaintiff may, upon a notice of four days, 
apply at chambers to have the cause placed upon the special calendar 
for short cases, and which will be made up for the last Friday in each 
trial term. 

The notice mnst be accompanied by the affidavits (if any) npon 
which the motion will be founded. 

If the motion be granted, the order to that effect shall forthwith be 
delivered to the clerl, with a written notice specifying the number of 
the cause on the general calendar. 

Should the trial occupy more than one hoar, it may be suspended, 
in the discretion of the judge holding the court, andf the cause will 
thereupon be placed at the foot of the general calendar, unless other- 
wise specially ordered. 



RULE ADOPTED MARCH 22, 1861. 



Review of QtieaHons of Practice, dbe. 

For the purpose of regulating the review of questions of practice 
decided by a single judge, the court adopts the following rule : 

Upon the decision of motions made before a single judge at cham- 
bers or at special term, in cases in which no appeal is allowed by sec 
tion three hundred and forty-nine of the Code, the judge may, if he 
deem the question of such importance and doubt as to render a review 
by the general term proper, give a certificate thereof; and the party 
desiring such review shall, within six days after the decision of such 
motion, procure such certificate, and serve a copy thereof, with a notice 
of hearing for the next general term for which the same can be 
noticed; and thereupon such motion shall be brought on and submitted 
for review, on written points, to be shown to the opposite counsel, and 
then handed to the court. 

Such certificate shaU not operate as a stay of proceedings, unless 
such stay of proceedings be expressly ordered. 



RULE ADOPTED MAY 2, 185Y. 

Appeals from orders to he submitted on certified copies of the papers. 

Ordered, That appeals to the general term from orders made in 
motions at special terms and chambers be submitted upon certified 
copies of the papers used on the motion, instead of the original 
papers. 

11* 



238 COURT OF COMMON FLEAS. 

RULE ADOPTED SEPTEMBER 28, 1857. 
Arffument of appeals from Marine and District Covrts. 

Appeals from the marine and district courts shall hereafter, and 
until further order of this court, be heard orally at the general term 
appointed for the submission thereof. 

The parties will be confined on the argument to a brief statement 
of the facts and points inyolyed, and the authorities relied on, unless 
the court shall otherwise direct. 

Assignee's bond for benefit of creditors. 

Ordered, That the bond required to be given by an assignee, under 
the act of April 13, 1860, respecting voluntary assignments for the 
benefit of creditors, must specify the place of residence of each surety 
named therein. 

At the time of presenting it for approval, it must be accompanied 
by an affidavit showing the nominal value, and also the actual value of 
the property assigned; and no bond will be hereafter approved until 
these requirements are complied with. 

Bonds, <fcc., to be legibly toritten. 

Ordered, That the clerk of this court be directed to place bo bond or 
undertaking on file in his office unless the same is legibly written, and 
all interlineations, alterations, or erasures therein are duly noted as 
haying been made before execution thereof! 
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ABATE, when action not to, 6a 

ABSCONDING DEBTORS, attachment against property of, 94. 

ABSENCE PROM STATE, effect of, on thne of limitation, 52. 

ABSENT DEBTORS. See Nonresident. 

ACCOUNT, how stated In pleadhigs, 74. 

verified copy of, to be delivered, 74. 

further y may be ordered, 74. 

injustice*^ courts either party may be required to exhibit, 40. 

pleading founded on, 89. 
reference to take, after judgment on issue of law, 114. 

for information of court, or to carry a judgment Into effeiK, 114. 
by county treasurer, 218. 
by guardians, 173. 

See Bill of particulars. Current account^ Long account. 
ACCOUNTABILITY of guardian, 178. 
ACKNOWLEDGMENT OF DEBT, when It must be in writing, 54 

of undertakings, when necessary, 197. 
ACT {Code), division of, 15. 
when to take effect, 198. 
to what to relate, 15. 
construction of, 187. 

certain parts apply to justices* courts, 85, 42. 
ACTION defined, 14, 48. 

provisions of Revised Statutes applicable to proceedings in, not repealed, 188. 

abatement of, 58. 

order for discontinuance, 285. 

discontinuing in justice's court, 87. 

after discontinuance in justice's court, 37. 

on judgment, 44 

on undertaking, when not allowed, 145. 

against foreign corporation, 175. 

by attorney-general to vacate charter of corporation, &c., 176. 

when deemed commenced, 52. 

when deemed pending for certain purposes, 63. 

how commenced, 61. 

can only be commenced within the period prescnb^d^ 415. 
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AGE of infant, how ascert^ned, 211. 
AGENT, when liable to arrest, 81. 

when he may verify a pleading, 73. 
form of verification by, 73. 
See Managing agent, 
AGREEMENTS as to proceedusgs in a cause, to be in writing or entered on minutes, 198. 
ALIEN ENEMY, time of limitation does not run against, 68. 
ALLEGATIONS in pleading^ when deemed true, 76. 
ALLOWANCE, under section 808 of Code, 182. 

" 809 of Code, 188. 
motion for, 209. 
of bail, 85. 
AMENDMENT of complaint, time to answer after, 69. 
of variances, 77. See VaHanve. 
of complaint, proceeding after, 69. 
of course, 78. 
to case or exceptions, 204 
after decision on demurrer, 78. 
by order ^ 78. 
on appeal, 138, 156. 
to bring in new parties, 59. 
by dividing one action into several, 78. 
after notice of appeal, of any omission in perfecting appeal or staying 

proceedings, 188. 
in Justice*s court, 40. 
of Justice*s return on appeal, 209. 
referee may allow, 116. 
AMOUNT ADMITTED to be due by answer, order for payment of, 102. 
AMOUNT claimed^ Judgment by default not to exceed, 117. 

of reUef, 116, 117. 
ANSWER, the only pleading by defendant is a demurrer or answer, 69. 
statute of limitadons must be set up by, 45. 
time to answer, 69. 

extending time to answer, 69, 170, 200. 
and demurrer^ 71. 
what to contain. 70. 
and counter-claim, 71. 

certain objections to complaint must be taken by, 45, 70. 
in action for libel or slander, 76. 

to recover property distrained, doing damage, 75. 
of statute of limitations, 45. 
constituting a counter-claim, 71. 
of several defences, 71. 
sham and irrelevant, may be stricken out, 71. 
demurrer to, 72. 

frivolous, 104. See Frivolous demurrer^ nnmter^ dko. 
new matter in, when deemed controverted, 72. 
Judgment on failure of, 70, 103. 
objections to complaint not appearing on the face thereof, are to be taken 

by answer, 70. 
objection not taken by answer or demurrer, when widved, 70. 
time to answer if complaint be amended, 69, 70. 
time to answer after service of order of arrest, 82. 
order for extending time to answer, how obtained, 200. 
may be allowed after time therefor has expired, 78. 
time to answer after order for discovery of books, Ac, 199. 
admitting part of claim, 102. 
amended^ of course, 78. 
of several defences^ to be separately stated, 71. 

to be numbered, 199. 
of counter-claim, 71. 

to part, and demurrer to residue of complaint, 71. 
sham and irrelevant^ may be stricken out, 71. 
when it may be replied or demurred to, 71, 72. 
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APPEAL to court of appeals— (continued). 

if the return filed be defective, a ftirther return may be ordered, 189. 
attorneys and guardians in court below to be deemed attorneys and 

guardians for the same parties on appeal, 189. 
in calendar causes, a case is to be made, 190. 
what such case is to contain, 190. 
cases and points to be printed, 190. 
copies of case to be served on respondent, 190. 
either party may notice for argument, 190. 
dismissal of, for not serving copies of the case, 190. 
form of order or judgment m court below after dismissal of, 190. 
copv notice of argument to be sent to clerk, 194. 
copies of cases and points to be furnished the judges, clerk, and 

opposing counsel, 190. 
statement of facts on points, 191. 
one counsel only on each side, 191. 
extended discussion on question of fact not allowed, 191. 
judgment of affirmance or reversal by default, 191. 
criminal cases to have a preference, 191, 198. 
may be submitted on printed arguments, 191. 
time prescribed by rules may be enlarged, 192. 
exchanged causes, 191, 192. 
fifteen causes called each day, 192. 
date of issue of passed causes, 192. 
clerk to keep memorandum of the exchanged causes, 192. 
certain rules and notice to be printed on calendar, 192. 
not more than two hours to be occupied by argument of each counsel, 

193. 
preferred causes, 193, 191. 
calendars to continue for one year, 198. 
notice to be for the January term, 193. 
no defaults allowed, 1 98. 
call of calendar, 194. 
notice of argument, 194. 
proof of service of notice of argument, 194. 
reai^ed causes, 194. 
costs on, 132, 181. 

to the supreme court from an inferior court, In what cases, 144. 

security upou, 144. 

where heard, 144. 

judgment on, where entered and docketed, 144. 

time for, 189. 
In New York common pleas, 288, 147. 

in the supreme court, superior court, and Kew Totk common pUaSy 
Jt'om a single judge to the general term. 
time for, 189. 

from certain judgments, 145. 
does not stay proceedings except, Ac, 145. 
how heard, 145. 
security on, 145. 

when action on undertakings given on appeal allowed, 145. 
in the case of certain orders, 146. 
costs on, 181. 

firom order at chambers on notice, 146, 137. 
order of on the calendar, 206. 
papers on, to be printed, 206. 
copy papers for the court on, 206. 
what papers to be furnished on, 206. 
notice of, 139. 

no extended discussion on question of fact, 208. 
judgment on, 22, 30. 
from chamber order, mrode ex pare, 137. 

in New York Common Pleas, 237. 
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ARREST— (continued). 

order for^ by yrhom made, 81. 
affidayit to obtain, 82. 

to be filed, 196. 
security on issuing of, 82. 
wlien made, 82. 
form of, 82. 

within what time to be served, 83. 
undertaking and affidavit to be filed, 196, 197. 
and affidavit to be delivered to sheriff, 88. 
copy of, and affidavit to be delivered to defendant, 88. 
motion to vacate, 82, 87. 
time to answer after, 82. 
delivery of defendant's undertaking to plaintiff, 84. 
how made, 88. 

defendant may be discliarged Arom, on bail or deposit, 88. 
by baU, 88, 84. 

in action for usurping an office, 179. 
See Bail. 
ASSAULT, action for, must be brought within two years, 61. 

Justices of the peace liave no jurisdicUon of, 86. 
costs in, 130. 
ASSESSMENT qf damages where there is no answer, 108, 200, 201. 

after judgment on issue of law, 114. 
after appeal to court of appeals from order granting a new 

trial, 19. 
to defendant, 110. 
ASSIGNEE of thing in action may sue in his own name, 55. 

takes, subject to right of set-off, 55. 
is liable for costs, 186. 
pending an action, may be substituted as plaintiff, in lieu of 

assignor, 58. 
of property held adversely, may sue in name of assignor, 66. 
ASSIGNMENT of thing in action^ in what cases, 55. 

effect of, on set-off, 55. 
not to abate the action, 58. 
ASSIGNOR of thing in action, examination of, as a witness, 167. 
ASSOCIATION. See Banking Association. 

ATTACHMENT in courts of record, in what cases it may issue, 94, 95. 

by whom granted, 95. 
requisites to the issuance of, 96. 
affidavit to obtain, to be filed, 95, 196. 
security on issuance of, 95. 
to whom directed, and what to require, 95. 
several may issue at the same time to different counties, 96. 
how executed, 96. 

proceedings on, in case of perishable property or vessels, 96. 
of rights and shares of defendant In the stocks of corpo- 
rations, Ac, 96. 
sheriff may sue for debts, &c., 96, 98. 
plaintiff in, may prosecute action on notes, Ac. attached, 98. 
how executed on property incapable of manual delivery, 96. 
certificate of the defendant's interest in stock of corporation 
to be furnished to gheriff, 97. 
defendant may procure discharge of, and return of property on giving 

undertaking, 99. 
undertaking of the defendant on such discharge of attaclmient, 99. 
return of, and proceedings thereon, 99. 
sheriff's fees on, 100. 
motion to discharge, 100. 

release of property of one of several defendants, 100. 
allowance in addition to costs in actions commenced by, 132. 
how satisfied, on judgment for the plaintiff in the action, 97. 
sheriff may repossess himself of property eloigned, 97. 
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BILLS AND NOTES, complaint in action on. 75. 
costs of several actions on, 190. 
parties to actions upon, 58. 
put in circulation as money by moneyed corporations, limitation of 

action on, 54. 
provisions as to assignment not to apply to transfer of, 55. 
action or defence upon, how pleaded, 75. 
taken upon attachment may be put in suit, 98. 
BOND, <uM<m8 on, justice of the peace has Jurisdiction in certain, 32. 
costs of several actions on same bond, 180. 
executed before July 1. 1848, judgment on, 174 
to be proved or acknowledged, 197. 
of assignee for benefit of creditors, 238. 

See Chilli bon/f. Surety bond^ UndertaJcing^ Repl&ofn bond, 
BOOKS, clerk to keep certain, 118, 197. 

See Discovery^ Inspection^ Judgment-book^ ProducUon. 
BROKER, when liable to arrest, 81. 
BUFFALO, appeal from justices' courts in, 148. 

superior court of, 18. 
BUSINESS out of court, judges may transact, 24. 
t^ee JuJge at chambers. 
of corporation, injunction to restrain, 92. 
BY-LAW qf city corporation^ action upon, may be brought In Justice^s court of a 
city, 41. 



o. 

CALENDAR, supreme court ^ when clerk to enter cause on, 106. 
order of disposing of issues on, 108. 
issues of law to have preference on, 106. 
criminal cases to have preference on, 209. 
when cause may be struck from, 206. 
in New York common pleas, 236. 
in the superior court, 235. 
in the first district, 227, 226. 
of court of appeals. 

rules 6, 10, 12 and 20, with notice that 16 copies of cases and points 

are required to be printed on, 192. 
how regulated, 193. 
exchange of causes on, 191, 192. 
call of, 192, 194. 
to continue for one year, 193. 
preferred causes on, 20, 193, 191. 
for general term of supreme court, clerk to prepare and print, 206. 
appeals, how placed on, 206. 
, other cases, how placed on, 206. 
certiorari to remove proceeding to have a preference on, 208. 
CALLING PLAINTIFF not necessary, 202. 
CANCELLING, notice of lis pendens, 63. 
CASE on trial of question of fact by the court, 118. 

after trial by court or referee, or to set aside nonsuit, dismissal of compltdnt or 

verdict, 202, 208. 
time to make, 203. 
time to propose amendments, 203. 
settiement of, 111, 203, 204. 
costs of making or settling, 131. 
to be filed, 204. 

order declaring it abandoned, 204. 
statement of, for appeal to court of appeals, 204. 
to be printed, 206. 
motion for new trial on, 111. 
on appeal from motion for new trial, 111. 
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CASE — (oontmued). 

agreed on by tbe parties, 158. 
not provided for by the Code or the rules, 187, 222. 
in court of apptaU^ what to contain, 190. 

to be printed, 190. 
copies to be served, 190. 
copies of, for judges, 190. 
CAUSE OF ACTION, when it accrues on a current account, 51. 
when it accrues in cases of firaud, 50. 
what may be joined, 76. 
to be separately stated, 76. 
to be numbered, 199. 
CAUSES of demurrer, 69. 
CERTAIN. See Indefinite and uncertain. 
CERTIFICATE of tterrice of svmmons hy the sheriffs 67. 

to enable parties to appeal from order on a point cH practice, 237. 
of good moral character of applicants for admission to practice as attor- 
neys, 195. 
of defendants' interest in rights and shares in corporaticms, 97. 
that title came in question on trial, 38. 
that no return filed in court of appeals, 187. 
of deposit in lieu of bail, 85, 86. 
CERTIORARI to remove proceedings, hearing (^, to be preferred on calendar, 208. 

where heard, 208. 
CHABIBERS, orders at, how appealed, vacated or modified, 137, 146. 
adjournment of special term to, 24. 
business at, 24, 169. 

appeal from order at, in common pleas, 237. 
See Judge at chnnibers. 
CHANGE of attorney, 198, 235. 
of place of trial, 60. 

when the county designated is not the proper county, 60. 
because an impartial trial cannot be had, 61. 
for convenience of witnesses, and to promote justice, 61. 
effect of, 61. 

transfer of papers on, order for, 61. 
See Exch'-nge. 
CHARTER of city corporation, action on, in justices* courts, 41. 

of corporation, action to annul, 176, 177. 

CHATTELS. See GoodM or vhatUht. 
CHILDREN, questioning legitimacy of, 221. 

See Infant. 
CHOSE IN ACTION. See fhing in action. 

CIRCUIT, issues of fact in the supreme court, when the trial is by jury, to be tried at, 
in other cases at the ch*cuit or sx^ial term, 106. 
. issues of law to be tried at circuit or special term, 106. 
number of counsel to examine witnesses and sum up at, limited, 201. 
nonsuit at, 202. 
calling plaintiff, 202. 
appeals from, 145. 
stenographer at, 107, 108. 
courts^ statutes as to, repealed, 22. 

times and places, Ac, of holding, 23. 
extraordinary terms of, 28. 
may be adjourned by entry on the minutes, 24. 
jury may be drawn for an adjourned circuit, 24. 
notice of trial may be ^ven for adjourned, 24. 
inability of judge to hold, 24. 

rooms for holding, 26. 

CITIES, justices' courts in, 41, 42. 
CIVIL ACTION defined, 16. 

Qaa a /'*^t/>7|. 

CIVIL REMEDY not merged in criminal remedy, 15. 
CLAIM against deceased persons, cost of proceedings on, 135. 

personal, notice of having none, 62. 

admitted by answer, order for satisfaction of, 102. 
See Amoimt^ Mill of FarticuUbrs^ demand. 
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ATM AND DELIVERY of personal property in courts of record, 87. 
within what time action to be commenced, 60. 
requisites of affidavit to obtain delivery, 88. 
requisition to sheriff to take and deliver the property, 88. 
security for return of the property, 88. 
defendant may except to plaintiff's sureties, 89. 
when defendaJat deemed to have waived exception to plaintiff 's 

sureties, 89. 
plaintiff's sureties, when and how to justify, 89. 
when sheriff responsible for sufficiency of plaintiff's sureties, 89. 
when defendant cannot reclaim the property taken, 89. 
when defendant entitled to a re-delivery of the property taken, 89. 
defendant to give undertaking with sureties, 89. 
when property taken is to be delivered to plaintiff, 89, 90. 
defencUint's sureties, when and how to justify, 89. 
when sheriff responsible for defendant's sureties, 89. 
qualification and justification of sureties, same as on arrest, 90. 
property, how taken when concealed in any building or inclosure, 

90. 
duty of sheriff as to keeping and delivering property taken, 90. 
claGn of property by third party, 90. 

notice and affidavit, and proceedings thereon, to be filed, 91 . 
judgment in action for, 117. 
costs in action for, 129. 
verdict on, 110. 
jury to assess damages, 110. 
In justices' courts. 88. 
affidavit, 88. 

undertaking on part of plaintiff, 88. 
direction to constable, 88. 
siimmons, 33. 
duties of constable, 84. 

defendant may except to plaintiff's sureties, 84. 
proceedings on exception to plaintiff's sureties, 84. 
judgment for defendant, if plaintiff's sureties fail to 

justify, 84. 
defendant may require retiun of the property, 84. 
undertaking on the part of defendant, 34. 
qualification and justification of sureties, 35. 
sections 214, 215, 216 of Code apply to, 85. 
trial of, 35. 

justice or jury to assess value of property and dam- 
ages, 85. 
when action may proceed without personal service of 

summons, 85. 
fee of justice, 86. 
AIM to real property^ allowance in addition to costs in proceedings to deter- 
mine, 182. 
within what time to be made, 46. 
See Advei'se Claim. Conflicting Claim, Ejectment, 
ERK. the word defined, 186. 

duty o/y on receipt of note of issue, 106. 

on docketing justice's judgment, 88. 
to keep a judgment-book, 117. 

other books, 197. 
to insert costs in entry of judgment, 188. 
to make up judgment-roll, 117. 
to compute interest on verdict or report of rdieree, 118. 
to make entry on minutes, 111. 
to enter judgment in conformity with Terdle^ " 
to enter chamber order, 146. 
as to preferred causes, la first distilet, S 
to transmit papers to appellate ooort, U 
service on, for the party, 172. 
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COMPLAINT-<contlnued). 

after amendment, 69. 

allegation in, to entitle to execution against the person, 121. 
filing ofy before publication of summons, 65. 

in all cases, 172. 
dismissal of, for not serving copy, 116. 

for not proceeding to trial, 116. 201. 
discovery, to enable plaintiff to prepare, 108. 
amendment of y 69. 

answer after, 69. 
supplemental^ when allowed, 58, 79. 
yerification of, 73. 
in justices' courts^ 89. 

See Pleading. 
COMPROMISE, offer of, 40, 162. See (J(ffer. 
COMPUTATION of time. See Time, 

CONCEALED DEBTORS, Jurisdiction of county court as to, 26. 
CONCEALED DEFENDANT, attachment against the property of, 94. 

service of process on, by publlcaUon, 65. 
See Attachment. 
CONDITIONAL EXAMINATION of parties, 166. 

costs on attending to take, 131. 
CONDITIONAL ORDER, time for complying with, 210. 
CONDITION PRECEDENT, performance of, how pleaded, 76. 

CONFESSION of judgm^it without action, Judgment may be confessed for debt due, 

or contingent liability, 161. 
statement in writing, and form thereof, 161. 
statement for, to be filed, and Judgment entered thereon, with $5 costs, 

161. 
Judgment-roll, how constituted, 161. 
execution of such Judgment, 162. 
execution for installment of such Judgment, 162. 
in Justices' courts, 32. 
CONFLICTING CLAIMS to real property, actions to determine, 182. 

provisions of revised statutes applicable, 182. 
place of triial of, 69. 

allowance in addition to costs in proceedings to 
determine, 182. 
to personal property, when interpleader allowed on, 58, 59. 
CONSENT, Judgment in action for divorce cannot be taken by, 221, 222, 

as to proceedings in a cause to be in writing, 198w 
CONSTABLE, action against, to be within two years, 60. 
CONSTRUCTION of will dte., allowance in action for, 133. 
of pleadings, 74. 
of Code, 187. 
CONSTRUCTIVE NOTICE, when notice of lis pendens is, 68. 
CONTEMPT in disobeying order in supplementary proceedings generally, 128. 
for not attending as a witness, 166. 

provisions as to arrest and ball do not apply to proceedlnf^^s for, 8 1. 
services to bring a party into ; Code does not apply to, 173. 
CONTESTED MOTIONS, where to be heard, 168. 
CONTINUANCE OP ACTION by assignee or representative, Ac, 58. 
CONTRACT, actions on, within what time to be commenced, 50. 

evidence of new, or continuing, must be in writing, 54. 
See Perform.ance. 
CONTROVERSY, court may determine, 68. 

submitting loitliout action, 158, 207. 
CONVENIENCE of tdtness, change of place of trial for, 61. 
CO-PLAINTIPP, or CO-DEFENDANT, examination of, as a witness, 166. 
COPY of paper or pleading may be substituted for a lost original, 174. 

when court may give leave for copy to be taken of documents in possession of 

opposite party, 163, 164. 
clerk's fee for, 134. 

of pleadings, dtc, to he furnished to Court 
on jury trial, 109. 
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COST&— (continued). 

on postponement of trial, 134. 

on motion, 184. 

on moUon for Judgment on special verdict, or for Judgment sutject to the opin* 

ion of the court, or for a new trial on a case at general term, 131, 1^. 
agfdnst married woman, how collected from, 121. 
interlocutory y how adjusted, 188. 
in supplementary proceedings, 128. 
on new trial in county court, 157. 
in JuBtice*s court, 86, 87. 

after offer, 40. 
security for, 186. 

on review of a decision of an inferior court, 185. 
on perpetuating testimony, 181. 
<m conditional examination of witness, 181. 
on sale of real estate of infant, 218. 
See Security for,co8ta. 
COUNSEL, when liable to arrest, 81. 

to endorse papers on taking a default, 209. 

only one on each side to be heard in court of appeals, 191. 

admission and examination of, 195. 

number of, on trial of issues of fact, 201. 

on hearing at general or special term, 209. 
advice of, how sworn to, 200. 
to stand to examine witness, 203. 
See Attorney. 
COUNTER-CLAIM, defendant may set up in answer, 71* 
what may be set up as, 71. 
several may be set up, 71. 

where several set up they are to be separately stated, 71. 
reply or demurrer to, 71, 72. 
allegations of, when deemed true, 76, 77. 
offer to allow, 163. 
9i^ Setoff. 
COUNTY COURTS, existing provisions of law as to, repealed, 25. 

pending suits not affected by repeal of existing law, 25. 
Jurisdiction of, 25. 

exclusive power to review Justice^s Judgment on appeal, 25. 
when open , 27. 
terms of, 27. 
Jurors in, 27. 

of Kings and Erie counties, exception as to, 27. 
suits in, may be transferred to supreme court, 27. 
appealed from^ to supreme court, 144. 
new trial on appeal from. 147, 152, 158. 
costs on new trial in, 157. 
COUNTT JUDQE has power of a Judge of supreme court at diambers, 169. 
orders by, 168. 
orders of, how reviewed, 146, 169. 

may enlarge time for taking proceedings in the action, 170. 

COUNTT TREASURER, moneys to be paid to, 219. 
accounts of, how to be kept, 219. 
to make an annual report, 219. 
reference to examine his accounts, 219. 
COURT, to be furnished with copy pleadings, 109. 
to direct jury as to verdict, 110. 
verdict subject to opinioh of, 111. 
leave of, to issue execution. 120. 

below, attorneys and guardians in, to be deemed such in court of appeals, 189. 
trial 6y, 112. See Trial by the court, 
of appeals^ Jurisdiction of, 18, 118. 
power of, 20. 
appeals to, 18, 81. 
appeals to, from justices' courts, 19. 
eftner party may bring on cause tor SLTsumenV, \^. 
J2 
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DISABILITIES— (continaed). 

defendant out of State, 62. 
of alien enemy, 58. 

by death of party entitled to sue or be sued, 53. 
several, effect of, 54. 
not applicable to certain actions, 54. 
DISBURSEMENT, affidavit of, 134. See Cost«. 

fees of stenographers allowed as, 107. 
DISCHARGE of attachment, motion for, 100. 

on defendant's giving security, 99. 
DISCONTINUANCE, order for, 285. 

injustice's courts by reason of title coming in question, 37. 
DISCOVERT, action for, abolished, 164. 

of property^ order for, 128, 124 
to prepare pleadings, 198. 
of books, papers, and documents, 1C3, 198. 
order for, 199. 

to operate as a stay, unless, Ac., 199. 
motion for, how nmde, 198. 
motion papers, what to state, 198. 
order for, how enforced, 199. 
See Production. 
DISMISSAL of appeal in the court of appeals, 189. 

on appeals from Justice's court, 152. 
of complainty for not servhig copy, 116. 

for not proceeding in action, 116, 201. 
^ See 2^on8uit. 

DISOBEDIENCE to order in supplementary proceedings, how punished, 128. 
DISTINCTION between actions and suits abolished, 48. 
DISTRAINED property, answer in action to recover, 75. 

action for recovery of, wh6re to be tried, 60. 
DISTRICT, the word defined, 18& 

courts in the city of Neio Fwife, 41. 
appeals from, 19, 149. 
DIVISION of act, 16. 

of actions, 14. 
of remedies, 14. 

of causes of action on allowance of demurrer for mic(Joinder, 78. 
DIVISIONS and definitions, 14. 

DIVORCE, summons in action for, may be served by publication, 66. 
complaint for^ 220. 
answer in action for, 221. 
no defence after Judgment, 65. 

Judgment by default or consent cannot be taken in, 205. 
trial of issues in actions for, 302. 
proceedings in, not to be published, 221. 

reference to take proof of material facts stated in the complaint, 221. 
referee not to be named by the parties, 220. 
on ground of adultery, averments in, compl^nt for, 220. 
objections to legitimacy of children to be stated in complaint, 221. 
manner of settling the issues in, 202. 
examination of plaintiff as a witness, 221. 
DOCKET of justice^ s judgment, 88, 42. 

Justice to enter pleadings in, 38. 
DOCKET OP JUDGMENT, entry on, of the words, "««oi/r«? on appeal,^'' 118. 

on petition, in what cases, 210. 
DOCKETING JUDGMENT, on fiUng judgment-roll, 118. 

of justice's court, 88, 4^. 
DOCUMENTS. See Admission, Discovery. 
DOMICILE. See Residence. 
DOUBLE TIME, on service by mail, 172. 
DOWER, tenant in, interest of, how calculated, 220, 224. 
costs in action for, 132. 
admeasurement of, 26. 
DRUNKARD. See ffabitual drunkard. 
DUE, answer admitting part of claim to be, 101. 
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GUARDIAN, ^«n«ra^coniinued). 

payment of moneys to, 218. 
special, how appointed, 212. 
order appointing, 212. 
security by, 218. 



H. 

HABITUAL DRUNKARD, county court has Jurisdiction of, and of the estate of, 26. 

other powers of county court, as to, 20. 

service of summons on, 64. 
HABflLTON and Fulton^ when considered one county, 28. 
HEIRS of deceased judgment debtor, proceedings against, 160. 

See Joint defftora^ dtc. 
HUSBAND AND WIFE, when they should Join, or be Joined, as parties, 66. 

See Divorce^ MarrUd Woman. 



I. 

IDIOT, service of summ<ms on, 64. 
IMMATERIAL. See Irrelevant 

variance, 77. 
IMMEDIATE BENEFIT, person for whose immediate benefit action is prosecuted or 

. defended, may be a witness, 166. 
IMPRISONED DEBTORS, Jurisdiction of county court as to, 26. 
IMPRISONMENT/or debt^ act as to, not affected by the Code, SO. 

of defendant, effect of on time of limitation, 49, 53. 
INABILITY o/Jiulffe to hold a special term, circuit court, or sit at general term, or 

preside at oyer and terminer, provided for, 24, 
of mayor's or recorder's court, 29. 
to hear motion, 160. 

to act in supplementary proceedings, 124. 
of county Judge, to tiy case, 27. 
of county court to hear appeal, 27. 
INCONSISTENT statutory provisions repealed, 187. 
rules and practice abrogated, 187. 
INDEFINITE and uncertain pleading may be made more definite and certidn by 

amendment, 74. 
motion to correct, 209. 
INDEX to case tn court of appeals, when necessary, 190. 
INDIAN LANDS, railroads through, county court has jurisdiction of, 26. 
INDORSEMENT on papers of name and residence, 197. 
INFANCY, effect of on time of Umitation, 49, 58. 
INFANT plaintiff, costs against, 135. 
service of summons on, 64. 
guardian of, liable for costs, 146. 
sale, mortgage, or other dieposition of real estate of, county court may decree, 

26. 
specific performance by, county court may decree, 26. 
to appear by guardian, 56. 
guardian for, how appointed, 56, 212. 
age of, how ascertained, 211. 
amount of property of, how ascertained, 211. 
sale of real estate of, 212. 

proceeds of sale of real estate of, to be brought into court, 21SL 
costs on reference as to sale of real property of, 218. 
guardian of, to give security to account, 213, 211. 
See Guardian. 
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JUDGMENT— (continued). 

how pleaded, 74 • 

how satisfied in actions commenced by attacliment, 97. 
motion at general term for, 112. 
orders on petition may be enrolled or docketed as, 210. 
appeal from, to general term, 145. 

to court of appeals, 1S9. 

Judgment at general term on verdict subject to opinion of 
the court, 112. 
on appeal, 18, 21, 2*/, 158. 

on appeal to court of appeals from order granting a new trial, 19. 
in foreclosure cases, 76, 214. 
in divorce cases, 221. 
taken against a party through his mistake, inadvertence or surprise, 

or excusable neglect, court may relieve from, 79. 
how emorcedy 120. 
when a lien on real estate, 38, 42, 118. 
restitution on reversal of, 66, 188, 166. 
reversed^ time for commencing action after, 68. 
will not be reversed for technioU defects, 79. 
actions on, regulated, 44. 
actions on. In Justices* courts, 82. 
time for commencing action On, 60. 
of court of special jurisdiction, how pleaded, 74. 
hooky clerk to keep, 118. 

Judgment to be entered in, 118. 
debtor^ debts due may be paid to sheriff, 126. 

proceedings against, after execution returned unsatisfied, 128. 

heirs, Ac, of, 159. 
See Supplement'fry proceedings, 
roily when clerk to make up, 118. 
of what constituted, 118. 

on submission of controversy without action, 169. 
on confession of judgment ^thout action, 82. 
on appeals to court of appeals, 21, 191, 204. 
on appeal to common pleas, or county court, 166. 
statement of facts to be annexed to, 204. 
on submitting a controversy without action, 168. 
on confession of judgment without action, 161. 
in actions for usurping oflBce, 179. 
for divorce, Ac, 221. 
JURISDICTION of courts generaUy, 18. 

to enforce judgment against married woman, 117. 
answer or demurrer of want of, 69. 

courts acquire, from time of service of summons, or allowance of pro- 
visional remedy, &7. 
of Justices* courts of cities, 41. 
courts continued, except as altered, 18. 
court of appeals, 18. 
county courts, 26. 
superior court. New York, 28. 
common pleas, New York, 28. 
mayors' and recorders' coiuls, 28. 
of justices of the peace, 82. 
JURY. See Trial by jury. 

verdict of, 109, 110. See Verdict. 

trial, how waived, 112. 

in county court and court of sessions, how drawn and summoned, 27. 

for adjourned circuit and county court and oyer and terminer, 24 

when to assess defendant's damages, 110. 

may, with general verdict, find particular questions of fact, 110. 

JUSTICE. See Courts of justice. Judge. 
JUSTICES' COURTS of New York City, 41. 

of cities, jurisdiction of, 41. 
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li. 

LANDLORD and tenant, effect of relation of, on time for commencing action to re- 
cover real property, 48. 
when may be joined as defendants, 67. 
LANDS. See Indian lands^ State lands^ Beat property. 
LAW. See Statute. 
LAWS of otlier States and governments, how proved, 175. 

inconsistent with Code repealed, 187. 
LEAVE to issue execution, when necessary, 120. 
LEGAL NOTICES, time for publication of, how computed, 174. 
LEGATEES of Judgment debtor, proceedings against, 159. 
LEGITIMACY of children^ how questioned in actions for divorce, 221. 
LETTERS PATENT, action to vacate, 17a 

LIABILITY created by statute^ within what time to be sued upon, 50. 
LIBEL, actions for^ cannot be brought in Justices' courts, 8d. 

must be brought within two years, 51. 
how stated in complaint, 75. 
answer in action for, 75. 
costs, 180. 
LIEN by Judgment on real estate, 88. 42, 118. 
by attachment on real estate, 68. 
of Justices' Judgment, 88, 42. 
LIFE INTEREST, how computed, 220, 228, 224. 
LIFE TENANT. See Tenant for life. Dower. 
LIGHTS for courts, who to furnish, 21, 25. 
LIBilTATIONS, defence of, must be set up in answer, 45. 
revival of debt barred by, 54. 
of lien of Judgment, 11^ 
i^ actions^ repeal of existing limitations, 44. 
when action deemed commenced, 52. 
effect of absence from State on, 52. 

See Times for commencivg actions. 

LIQUIDATE DAMAGES, defendant may offer to, 168. 
LIS PENDENS, notice of when may be filed, 63. 

what to contain, 68. 
in foreclosure suits, 68. 
when constructive notice, 63. 
when it may be removed, 63. 
LONG ACCOUNT, reference to take, 114 
LOST PAPER, Ac, place of, how supplied, 174. 
LUNACY. See Ckmimtssion ofliMfcy. 

LUNATIC, county court has Jurisdiction of the person and estate of, 36. 
committee of^ payment of costs by, 220. 



MAIL, service of papers by, 171. 

time of service by, 171. 
MALICIOUS PROSECUTION, action for, cannot be brought in Justices* courts, 36. 

costs in actions for, 130. 
MANAGING AGENT of a corporation^ service of summons on, 64. 
MANDAMUS, proceedings on, not affected by the second part of the Code, 188. 
amendment of, 188. 

on return to, rule to plead may be entered, 209. 
MARINE COURT of New York City, 41. 

Judgment of, may be reviewed in New York common pleas, 147. 
appeal to court of appeals in actions commenced in, 19. 
MARRIAGE not to abate action, 58. 

action to declare void, 220. See Divorce. 
MARRIED WOMAN, parties to action by and against, 56. 
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MOndN— <continaed). 

wHhin what dlBtrict to be made, 188. 

prenrenoe of, certidn, 168. 

to stigr proceedings, 168). 

notice of, 169. 

transfer of, 169. 

in superior court, 282, 28a 

liow noticed, and defaults tliereon, 208, 209. 

enumerated, 806. 

to be noticed itir first day of term, 206. 

papers to be furbished upon, and by whom, 206. 

non-enumerated, S09. 

to vacate order of arrest, or reduce amount of bail, 83, 8T. 

to vacate or modify injunction, 98. 

to discharge attachment, 100. 

for discovery, 200. 

p<^ts on, 208. 

to strike out irrelevant or redundant matter, or to malce pleft^g definite and 
certain, when to be notloflt, 209. 

contested, where to be heard, M8. 

for new trial. 111, 118, 162, 154. 

for Judgment on answer, 72. 

for Judgment at general term, 111. 

for allowance, where to be made, 209. 

questions of fact arising on, may be referred, 114, 169. 

costs on, allowed in discretion of court, iMk 

at chambers, first district, 229. 

MUTUAL ACCOUNT, limitation of action on, 61. 



NAME to be indorsed on papers, 197. 

Jlctiti'tus^ when party may be sued by. 79. 
NEOU^CT, excusable, court may relieve firom Judgment taken throngk, 79. 
NEW BAIL, defendant may give, 86. 
NEW MATTEJEt, must be pleaded, 70. 

in answer or reply, when deemed controverted, 77. 

NEW PBOMISE, to take case out of limitation, must be in writing, Ic., 64. 
NEW TRIAL, motion for, HI. 

where to be heard. 111, 118. 
of specific questions of fact, or of questions of Cact, not put In Issue, 208. 
on appeal from Judgment, 189. 

county court, 148. 

to county court or New York common ^leaa, 162. 
before Justice, after appeal, 162, ISS. 
before appellate court, 168, 164. 
county court may grant, 27. 
costs on order for, 182. 

may be allowed on appeal from a Juc^ment in a Justlce^s court, 147, 148. 
appeals to court of appeals from ord^ granting or refusing, 19. 

to general term from orders granting or refusing, 112. 
in divorce cases, 202. 
NEW YORK CITY, common pleas and superior court of, 28. 

term of court of appeals in, 20. 
Justices* courts in, 41. 
marine court in, 41. 

See Firnt judicial district Cfhartw*. District court 

NEW YORK COMMON PLEAS. See Common pleas, 

appeals to, 147, 149. 
NEXT FRIEND for married woman, not necessary, 66. 
NON-ENUMERATED MOTIONS, what are, and where to be heard, 206, 209. 

8eeMoHons. 
NON-JOINDER of parties, 69. See Parties, 
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NON-RESIDENT debtor^ Jurisdiction of county court as to, 26. 
service of summons on, by publication, 65. 
attachment against, 94. 
arrest of, 81. 

service of papers on, 172. 
action by, against foreign corporations, 175. 
NONSUIT, plidntifF may submit to, or may be nonsuited on ^al before referees, 202. 

has no right to submit to, after the jury tiave retired to consider 

their verdict, 202. 
for not complying with order for discovery, 201. 
See IHsmUstil of complaint. 
NOTE OF ISSUE, party giving notice of trial, to fUrnish, 106. 
requisites of, and when to be furnished, 106. 
in first district, 106. 
In superior court, 284. 
duty of clerk on receipt of, 106. 
payment on filing, 106. 
for general term, 205. 

notice of argument in place of, in court of appeals, 194. 
NOTEa See BilU avd noUa. 
NOTICE to be in writing, 171. 
in summons, 61. 
of application for judgment, 70. 
service ofy 
personal, or as prescribed, 171. 
by mail, 171. 
when not required, 172. 
on party out of the State, 172. 
to bring party into contempt, 173. 
where party appears by attorney, 172. 
of motion generally^ length of, 169, 172. 

when necessary, 206, 209. 
of motion for judgment, for want of a reply or demurrer, 71. 
of enumerated motion, 206. 
of contested motion, 206. 

of appearance or retainer, to be deemed an appearance, 198. 
of trial, 106, 109, 172. 

at adjourned circuit, county court, or oyer and terminer, 24. 
before referee, 114. 

should state intention to take inquest, 201. 
either party giving, may bring issue to trial, 106. 
of adjusting costs, 188. 
of no personal claim, 62. 
of justification of bail, 85. 

See Personal claim. 
of lis pendens, 62. 
See Ids pendens. 

when it may be removed, 68. 
of appeal, 188, 149. 

See Appeal, 
legal, publication of, 174 
of claim of surplus money, 216. 
NUISANCE, writ of, abolished, and action substituted, 183. 
NULLITT of marriage not to be declared by default, 205. 
NUMBERING causes of action or grounds of defence, 199. 



OATH, referees may administer, 178. 

examination in supplementary proceedings to be on, 126. 
OBJECT of action, notice of, 62. 
OBJECTIONS, when waived, 70. 
OBLIGATION, time of limitation of action on, 50. 
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OCCUPANTS of Slate Lands^ removal of, within Jurisdiction of county court, 26. 
OCCUPATION, when deemed to be under legal title, 47. 

under written Instrument, 47. 
OFFER of defendant to compromise the whole or part qf the action^ defendant may 
before trial or verdict offer to allow Judgment for a certain sum and 
costs, 40, 162. 
acceptance of offer, 168. 
when offer deemed withdrawn, 168. 
effect of offer if plaintiff do not recover a more favorable Judgment, 

163. 
to liquidate the damages, 163. 
effect of such offer, 163. 

effect of acceptance or refusal of such offer, 168. 
in Justices' court, 40. 
of respondent, to allow justice's Judgment to be corrected, 154. 
OFFICE, action for usurping, 179. 

OFFICER of corporation or banking assodaUon^ when liable to arrest, 81. 
of court to act as guardian, 211. 

to require sureties to Justify, 106. 
how compelled to return process, 197. 
of special jiuisdiction, determination of, how pleaded, 74. 
OMISSION, court may supply, 79. 

OPEN ACCOUNT, limitation of action on, 51. 

OPINIONS in court below to be printed in case on appeal to court of appeals, 190. 
in court of appeals, who to have access to, 21. 
of court, verdict subject to. 111. 
ORAL EXAMINATION on motion, 169. 
ORDER, definition of, 168. 

review of, on appeal from judgment, 19, 188. 

how and where made, 168. 

time for complying with, 210. 

in superior court, '<;82. 

in court of appeals, 192. 

made out of court, how vacated or modified, 137. 

entrv of, 196. 

staying proceedings, 168. 

copy affidavit to be served with, 170. 

by county Judge or county court, review of, 144, 1G9. 

must be entered, before appealed from, 146. 

at chambers, review of, in common pleas, 287. 

on petition, to refer to petition, 210. 

on petition, may be enrolled or docketed, 210. 

on banks for pajrment of money, 219. 

appointing guardian, 211, 212. 

to show cause, 168, 204. 

appeal from, 19, 187, 144, 146. 

in superior court, 233. 
in common pleas, 287. 
for publication, 64. 

to be filed, 196. 
for arrest, 81. 

for new trial. See Ifew Trial. 

to extend time to answer or demur, how obtained, 200. 
affidavits on which granted to be filed, 196. 
See Conditional order. Final order. Intermediate order. 
OTHER RELIEF, limitation of action for, 61. 

OYER AND TERMINER, existing provisions of law as to terms of, repealed, 22. 

extraordinary, 28. 

may be adjourned by entry on the minutes, 24. 
juries may be drawn for adjourned court, 24. 
causes may be noticed for trial at adjourned court, 24. 
inability of judge to preside at, 24. 
rooms for holding, 25. 
to be held with clrc\dl, %. 
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PLEADINGS in courts of r«flor<f— (continued). 

indefinite or uncertain pleading may be ordered to be made more definite 

and certain, 74. 
Judgments and determlnationg, how pleaded, 74. 
demal that Judgment or determination was duly given, effect of, 75. 
conditions precedent, how pleaded, 75. 
in action or defence founded on instrument for the payment of money, 

74. 
private statutes or rights derived thereft*om, how pleaded, 75. 
libel and slander, how stated in complaint, 75. 
answer in actions for libel and slander, 75. 
in actions to recover property distrained, doing damage, 75. 
what causes of action may be joined, 76. 
allegations not denied when deemed true, 7ft. 
new matter In answer (not a counter-claim) is to be deemed controverted 

as upon a direct denial or avoidance, 76, 77. 
the like of new matter in a reply, 76, 77. 
cannot be used as evidence in criminal proceedings, 74. 
to be legibly written, 199. 
folios of, to be marked, 199. 

each cause of action or defence to be separately numbered, 199. 
discovery to enable party to prepare, 198. 
mistakes <n, and amendments^ 77. See Amendment^ Mistake^ 

Variance. 
party may be sued by a fictitious name, 79. 

errors and defects not affecting substantial rights, to be disregarded, 79. 
supplemental pleading, when allowed, 79. 
when amended, to be answered anew, 69, 70. 
court to be fUmished with copy of, 109. 
to be filed, 172. 

striking out, for parties refusing to attend as a witness, 185. 
copies of, not to be given out In divorce cases, 221, 222. 
admissions in, 76, 77. 
motion for Judgment on, 72. 
in justices^ courts, 89. 

See Amended pleadinrQ, Answer oftWs^ Answer^ Complaihtf Demurrer ^ 
Reply, Supplemental ptettding. 
POINTS in supreme court to be printed, 208. 
to be furnished, 206. 

facts deemed established te be stated on, 208. 
in court of appeals, to be (Hrinted, 190. 
stetement of tacts on, 191. 
copies for the court and adverse party, 190. 
on motion, 206. 
POSSESSION qf land, when presumed, 47. 

by tenant deemed iKWsession by landlord, 48. 
cfpersoTial property, action to recover arrest In, 81. 

costs In action to recover, 180. 
See Adverse possession. 
POSTPONEMENT, costs on, 184. See Ad^}oiimment. 
POUNDAGE, to sheriff on attachment, 100. 
PRACTICE, all inconsistent with the Code, repealed, 187. 

In cases not provided for, 187, 222. 

PRATER for relief, 68. 
PREFERRED CAtfSES. See Pre/ermce. 

PREFERENCE of motions and appeals relating to provisional remedies, 168.r 
of cause on court of appeals calendar, 20. 
of causes in first district, 227. 
of motions at chambers In first district, 229. 
PRELIMINARY INJUNCTION, 91, 92. See Injunction. 
PRESUMPTIO N of po ssession, 47. 
PRIVATE STATUTES, how pleaded, 75. 
PROCEEDINGS, stay of, by orders for discovery, 199. 

stipulations as to, to be in writing, 19S. 
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PUBLICATION, 8erf)iee Qf tummon/i &2^— (continued). 

application for judgment after, 103, 201. 

afiSdavits on which order for obtained, to be filed, 196. 

order for, to be filed, 196. 

Judgment, after senHice by, 103, 201. 



a. 

QUALIFICATION of bail, 85. 

of sureties on claim and delivery, 90. 
QUESTION of/act^ arising on motion, Ac, references to ascertain, 44, 114, 203. 
trial of, by court or jury. See Trial. 
jury may find, 110. 
appeal on, 145. Bee Appeal. 
court will not hear extended discussion on, 191, 208. 
not in issue on the pleadings, how tried, 44, 114. 
review of, on appeal, 113. 
of law^ review of, on appeal, 113. 

when trial involves, verdict may be ordered subject to the opinion of 
the court. 111. 
of practice^ review of, in New York common pleas, 237. 
QUO WARRANTO, writ of, proceedings by information in the nature of, abolished , 

and action substituted, 176. 



RAILROAD, through Indian lands, county court has jurisdiction of, 26. 
RATE OP DAMAGES, what recoverable, 117. 

REAL ESTATE, when a Justice's Judgment is a lien on, and may be enforced against, 

88,42. 
judgment lien on, 118. 

proceeds of, belonging to infants, how disposed of, 213. 
See Heal property. 
REAL NAME, when not known, i)arty may be sued by flctitions, 79. 
REAL party in interest. See Party in interest. 
REAL FROPERTT, definition of, 186. 

when title to^ need not be set forth, 76. 

general provisions relating to acUons concerning, 45. 

utle to, sold under judgment, afterwards set aside, 65. 

costs in actions to recover, 1^. 

when title to, in question, 86. 

lien on, by attachment, 62. 

lien on, by judgment, 88, 42. 

aoyudged to be sold, where to be sold, 215, 121. 

actions to determine conflicting claims to, 182. 

general provisions as to actions relating to, 183. 

time for commencing actions for trespass on, 50. 

for the recovery o^", 45. 

entry on, 47. 

partition of, 181 , 216. 

adverse possession of, what is, 47, 48. 

notice of lie pendens in actions affecting, 62. 

Elace of trial of actions relating to, 59. 
\ actions for recovery of, parues having an interest may be made par- 
ties, 57, 59. 
■ See Conflicting claims^ Ejectment^ Partition^ Infant^ Heal estate^ 
Religious corporation^ Hahituul drunkard ^ Lunatic^ Person of 
unsound m'nd. 
REBUTTING TESTIMONY of party called as a witness, 166. 
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RELIEF— (continued). 

to defendant, 116, 110. 
notice of application for. 108. 
time of limitation in acuon for certain, 51. 
See Affirmi'tive rel^f. 
RELIGIOUS CORPORATION, county court may decree mortgage or 8ale of real prop- 
erty of, 26. 
application of, to mortgage or sell Its real estate In the first dis- 
trict, what to state, 22a 
REMEDIES, division of, 14. 

civil and criminal not merged, 16. 

See /*rovi«ional remedieft. 

REMTTTITUR from court of appeals, 20, 191. 

REMOVAL of occupants from State lands within the Jurisdiction of the county court, 
26. 
of notice of lis pendens, 68. * 

qfactiomt from county court to supreme court, 27. 

superior court and common pleas, N. T., to supreme 
court, 28. 

See Trcmafer of causes. 

RENEWAL OF MOTIONS, special motions cannot be renewed without leave, 200. 
REPEAL Qt inconsistent laws, 187. 
REPLY, when to be put in, and what to contain, 71, 72. 
demurrer to, 72. 

motion for judgment for want of, 72. 
when court may order a reply, 72. 
discovery to enable plaintifT to prepare, 198. 
supplemental, when may be put in, 79. 
new matter in, deemed controverted, 77. 
IHvolous, Judgment on, 104. See Frivolous demurrer. 
REPORTS OF CASES adjudged in foreign States, books of, presumptive evidence of the 

law in such States, 175. 
of referees, what to state, 115, 202. 
of referees, exceptions to, 202, 114, 115. 
interest on, 188. 
RESIDENCE of attorney to be endorsed on papers and pleadings to be served, 197. 
RESIDENT DEFENDANT, when he may be served with summons by publication, 64. 
RESPONDENT, who is, 188. 

may offer to have Judgment corrected, 154. 

RESTITUTION on reversal of Judgment, 65, 138, 166. 

after Judgment, for want of an answer, 104. 
RETAINER, notice of, an appearance, 198. 
RETURN ot process, Ac, how compelled, 197. 
of summons, sheriff to make, 68. 
of execution, 122. 
of Justice, 151, 152. 
of justice, fee for, 157. 
of clerk to court of appeals, 188. 
REVERSAL of judgmmt, costs on, 155. 

not allowed for errors or defects not affecting the merits, 79. 
by default, 198. 

time for commencing action after, 58. 
of justices* Judgment, 158, 166. 
^^^ restitution on, 65, 104, 155. 
REVIEW of questions of law and fact arising on a trial of a question of fact by the 
court, how obtained, 112, 118. 
of order of county Judge, 169. 
of Judgments rendered prior to July, 1848, 184. 
of orders on questions of practice in N. Y. common pleas, 287. 

See App eal. 

REVISED STATUTES, certain parts of, not repealed, 187, 188. 
REVOEJNO order of judge of court of appeals, 192. 
RIGHT OF ENTRY, action after accrual of, 47. 
ROAD. See Turnpike roadSy Railroads, 
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aECUKlTS JDC cmrfi may be required of a plalnUlf wbo la »n exi 

by'itahtctosue.lSS. 
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SEPARATION, CksUan for, reference to take proof of material facts in complaint, 
290. 
pl^ntiff may be examined in, 221. 
8ERYICB 0/ aumtnorUf by whom, 68. 

on wh<nn, 64 
time of service, 68. 
how made, 64. 
by publication, 64, 66l 
on unknown defendant, 66, 66. 
on corporation, 64. 
on a minor, 64. 

on a person of unsound mind, 64. 
out of the State, 64, 65. 
on Joint and several defendants, 66. 
time for, may be fixed, 68. 
when complete, 67. 
proof of, 67, 199. 
I^ves Jurisdiction, 67. 
voluntary i^pearance eouivalent to, 67. 
is commencement of action, 61, 62l 
of order of arrest, 82, 88. 
time to answer after, 82. 

an oorporat'ons^ tNrovlsions as to, applied to Justices* courts, 40. 
i^f complaifUj with summons, 62. 

with notice of no personal daim, 62. 
after demand, 62. 

dismissal of Judgment for de&ult In, 116. 
ci notices and other papers, on party or atUnmey, 172: 
how made, 171. 
by mail, 171. 
on a party residing out of the State, 172. 
on attorney for the party, 172. 
sectitms 408 to 418 not to apply to service of summons, or process, or 

paper to bring a party into contempt, 178. 

SET-OFF, asdgnor of right of ac^on takes sut^ect to, 66. 

of costs and reeovery on appeal to New York cmnmon pleas, 165. 
exceeding plaintiff's demand, 110. 

See Oottnter-claim, 

SETTLEMENT, costs on a, 188, 186. 
of Issues, 202. 
of case. 111, 118, 202, 208. 
of exceptions and special verdict, 208. 
fees to shoiff, after, 100. 
SEVERAL actiou» on one instrument, 68. 

oMaohmemis may issue at the same tkoe, 96k 

executions, 121v 

cauw of acUon may be united In one complaint, 76. 

to be separately stated and numbered, 199. 
eotmUr-daitna may be set up, 71. See CounUaMilaim. 

to be separately stated and numbored, 199. J 
debtors. See JoiMt ana mv^w debtors, 
d^enees may be set up, 71. 

to be separately stated and numbered, 71, 199. 
each to be plainly numbered, 199. 
r&plies to be separately stated and numbeored, 199. 
d^eudanU, service of summons (», 66. 
cost to, 180, 181. 
attachment of property of, 100. 
Judgment against, 116. 
separate trials against, 109. 
See Jcdntcmd several defmdanU, 
plaintiffs. Judgment agidnst one of, 116. 
SEVERANCE of action on allowance. «if demurrer, 78. 
SHAM answers and defences may be stricken out on motion, 71. 

See Frivolous. 
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SHORT CAUSES in supreme court, first district, 227. 
in N. Y. superior court, 284. 
in N. Y. common pleas, 287. 
SLANDEB, actions for^ cannot be brought in courts of Justices of the peace, 86. 

must be brought within two years, 51. 
complaint in action for, 7& 
a/n&wer in^ 75. 
costs in, 180. 
SPECIAL cirowU calendar y in first district, 227. 
Jlndingy when court may direct, 110. 
guardUaUy application to appoint, 212. 

security by, 218. 
jur 'sdicti&n^ Judgment of court or officer of, how pleaded, 74. 
motion^ papers used on, to be filed, 196. 
proceeaiiigs defined, 14. 

appeal ft*om final order in, to court of appeals, 19. 
costs of reviewing the decision of an inferior court in, 185. 
examination of witnesses in, 167. 
ternk, adjournment of to chambers, 24. 

tci mSy and general terms qf mpreme courts existing provisions of law as to, 
repealed, 22. 
prescribed, 28. 
extraordinary, 28. 
inability of Judge to hold, 24. 
appeal from orders at, 146. 
verdict^ 109. See Verdict, 
to be filed, 110. 

referee*s report to have efSect of, 115. 
settlement of, 208. 
SPECIFIC PERFORMANCE, county court may decree, 26. 

by execution, 120. 
SPECIFIC PERSONAL PROPERTY. See Cladm and delivery. 
SPECIFIC RECOVERY oj personal property, limitation of actions for, 60. 
STATE, when action cannot be brought by the grantee of the, 46. 
effect of absence from, on thne of limiti^on, 52. 

Iand8y removal of occupants from, witliln jarisdictlon of county court, 26. 
See People. 
STATEMENT o//act8, on appeal to court of appeals, 204. 
STATIONERY for courts, how supplied, 21, 26. 
STATUTE, rule of strict construction of, not to apply to Code, 187. 
action upon, for penalty or forfeiture, 60, 51. 
private^ how pleaded, 76. 
qf limitation. 44. See Times for commencing actiona, 

review of, decision involving constitutionality of, 19. 

STATUTORY liabiUty, limitation for action on, 60, 51. 

provisions^ all inconsistent with Code, repealed, 187. 

certain, not affected by the second part of the Code, 187, 188. 
STAY qf eaeoution^ by appeal to court of appeals, 140, 141. 

from infierior court to supreme court, 144. 
to general term, 145. 
from Justice's court, 149. 
of proceedings^ order for, for more than twenty days, cannot be granted, ex- 
cept on notice, 168. 
order for discovery to operate as, unless, &c., 199. 
how ordered. 205, 210. 

stay of sale in pcurtition or foreclosure cases, 218. 
county Judge cannot order after verdict, 168. 
effect of on time of limitation, 54. 

court of appeals, or Judge thereof, may make order for, 192. 
STENOGRAPHER to be appointed in supreme, superior, and court of common pleas, 

107. 
his comx)en8ation, 107. 
his duties, 107. 
at court of oyer and terminer, KH. 
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SCPERIOB. COURT €(f Kew Forib— (continued). 

terms of, horn lieid, S6l 
Judges oC, to receive no fees, 29. 
Judgment of, where given, and how pronounced, 90. 
appeal firom Judgment of, 18. 
crier to be appointed. 80. 
to consist of six Justices, 80. 
section 28 of Code to apply to, 81. 
rulMof^ 

general and spedal terms, when held, 281. 

business at general term, time of op^iing, 281. 

trial terms, time of opening, 281. 

special terms, 281. 

non-enumerated motions, where heard ; default In, where to 

be taken. 382. 
attendance of Judges at chambers, 282. 
appeals firom orders on non enumerated motions, 282. 
motion to set aside verdict as against evidence, and entry of 

Judgment without prejudice, 282. 
case and exceptions on motions to set aside verdict as against 

evidence, 282. 
hearing on motion to set aside verdict, 288. 
appeal from ordergranting or refusing a new trial, 28& 
costs on appeal, 2w. 
motion for re-hearing before referee, S88. 
note of issue. 288, 284. 
Inquests, 234. 

filing papers, entering order, motion for Judgment, 284. 
false defences, short causes, 286. 
regulations of calendar, 285. 
SUPERVISORS to provide rooms, Ac, 25. 
SUPPLEMENTAL ^/«a<fm0r, when allowed, 79. 

complaint, action may be continued by, 68. 
SUPPLEMENTARY proceedings^ provisions as to. 12& 

when an order for the examination of the Judgment debtor may be 

applied for. 12a 
when county Judge incapacitated i^om acting, 134. 
arrest of defendant upon, 124. 
examination upon order, 1*24. 
against debiwr of hudgmenH, debtor or of thoee Tiaving property 

belonging to Mmy 125. 
witnesses, how required to appear and tesUfy, 126. 
examinations to be on oath, 136. 

what property may be ordered to be applied to execution, 126. 
appointment of receiver, 126. 



prohlUtlng transfer of property, 127. 
where a third 



party claims property allied to be the property of the 
Judgment debtor, 127. 
where the alleged debtor to Judgment debtor denies his indebted- 
ness, 127. 
reference may be ordered, 128. 
costs of proceedings and fees to witnesses, 128. 
disobeying order, 138. 
appeal from order in, 146. 
SUPREME COURT, Jurisdiction of, 1& 

general termSy 32. 
special terms, 28. 

rooms, attendants, ftiel, Ac, to be provided for, 25. 
transfer to, of actions from superior court and New York com- 
mon pleas, 28. 
transfer to, of actions from county courts, 25. 
transfer of acUons from, to superior court, 30. 
rules of, 195. 
Judges to frame rules, 187. 
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SUPREME COURT— (continued). 

judges. See Judge. 

former rules of, abrogated, 187. 

SURETIES to Justify in aU cases, 190. 

quaUJUialAon and jusHjlcatian of^ on arrest, 85. 

on claim of delivery. 90. 
becoming insolvent, new undertaking may be ordered, 1^. 
bonds, &c., of, to be approved and acknowledged, 197. 

SeeJSat/, Seoitrity. 

SURETT BONDS, actions on, Justice of the peace has jurisdiction of, 82. 

See BondH^ Undertakings, 
SURPLUS moneys, how disposed of, 216. 
SURRENDER of defendant, 84. 

SURROGATE, appeals from, not affected by the second part of the Code, 188. 
appeals from, regulated, 188. 
costs on, 188. 
may appoint a stenographer, 107. 



T. 

TAKING personal property, action for, within what time to be brought, 50. 

TAXATION qf costs, 138. 

TECHNICAL DEFECT, court will not ireverse Judgment for, 79. 

TEMPORARY INJUNCTION. See Ir^unction. 

TENANT holding under a deceased judgment debtor, 159. 

pessession of, when deemed possession of landlord, 48. 
See Joint debtors, tf-c. 
TENANT FOR LIFE, interest of, how calculated, 220, 224. 
TENDER. See Qfer. 
TERMS, on a postponement, 184. 
of court of appeals, 20. 

of supreme court, drcuit courts, and courts of oyer and terminer, 22, 23. 
extraordinary, 28. 

appointment of, to be transmitted to secretary of state, and published, 24. 
inability of judge to hold, 24. 
of superior court, £81. 
of county courts, 24, 27. 
costs of, 132. 
TESTIMONY of parties, 164. 

of witnesses, 166. 
THE PEOPLE. See People. 
THING IN ACTION, what may be assigned, 56. 

action by assignee of, 55. 
TIME to serve complaint after demand, 62. 
to answer or demur, 62, 69. 
to answer or demur to amended complaint, 69. 
to answer after service of order of arrest, 82. 

to answer or demur not to be extended without an affidavit of merits, 200. 
to answer or demur subsequent extension of, 200. 
to reply, 71. 

within which to amend of course, 78. 
to file note of issue, 106. 
for service of notices, Ac, 171. 
for service of order of arrest, 82. 
for notice of triaL 106, 171. 
for appeal, 139, 148, 156, 170. See Appeal. 
to return execution, 122. 
enlarging, 170. 

to sum up at circuit, 201, 202. 
to argue cause in court of appeals, 193. 
to argue cause at special or general term, 209. 
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TIME--(continued). 

to comply with conditional order, 210. 

to make a case, 203. 

to turn case Into special verdict or exceptions, 203. 

to serve amendments to case or exceptions, 203. 

how computed^ 170. 

if last day be Sunday, 170. 
on notice of trial, 172. 
for publication of legal notices, 174. 
to take proceedings, except appeal, may be enlarged, 170. 
double^ when service by mail, 172. 
TIAIE3 for commencing aotionty provisions as to, applied to justices^ courts, 42. 

in general, 44. 
objection that action not commenced in time must be taken by answer, 45. 
for the recovery of real property, 45. 
other than to recover real property, 49. 
general provisions as to, 62. 
TITLE of affidavit, 170. 

of action not changed on appeal, 138. 

of action to be indorsed on motion papers, 200. 

need not be set forth in answer to action to recover property distrained damage 

feasant^ 75. 
to realpropertj/fjuBtXcea of the peace have no jurisdiction of actions involv- 
ing, 36. 
answer of titie in Justices* courts, 36, 38, 42. 
certificate that it came in question, 88. 
costs when it comes in question, 37. 
to property sold on execution, 65. 
TRANSCRIPT of Judgment may be filed, 128. 

effect of filing as a lien, 123. 
of justice'' 8 judgment^ 38, 42. 
TRANSFER of proceedings from one judge to another, 24, 169. 
of causes tram supreme to superior court, 80. 
A*om superior to supreme court, 28. 
from mayor's or recorder's court, 29. 
from county court to supreme court, 27. 
from justice's court to supreme court, on answer of title, 38. 
of property^ judge may order judgment debtor to give undertaking not 
to make, 124. 
when may be forbidden, 127. 
of hearing motion or order to show cause, 169. 
of interest not to abate action, 68. 
of 2)aper8 on file on change of place of trial, 61. 
See Assignment. 
TRANSITORY ACTIONa See Local and transitory actions. 
TRESPASS on realproperVy^ time for commencing action for, 50. 
TRIAL, definition of, 106. 

of question of fact not in issue on pleadings, 44, 114. 

place of, 50. See Place of trial. 

mode of, 104, 105. 

exception at, 111. 

either party giving notice may bring on, and in the absence of adverse party 

take a dismissal of the complaint or a verdict or judgment, 109. 
separate^ between the plaintiff and one or some of the defendants, may be 

had, 109. 
copy summons and pleadings to court on, 109. 
amendments at, 77. 
costs on postponement of, 134. 
of issue of law, cost on, 131. 
of issue of fact, cost on, 131. 
where new trial ordered, 132. 
number of counsel heard on, 201. 
notice of either party may give, 106. 
length of, 106, 172. 
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TRIAL, notice <>^— (continued). 

in first judicial district, 100. 
stipulation to proceed to, 201. 
court to be furnished wiUi copy pleadings, etc., 109. 
set-off, established at, exoee<Ung pbdntms' demand, 110. 
examination of witnesses, 301, S>l)2. 
stenographer to take evidence on, 107, 108. 
dismissal of complaint for not proceeding to, 116, 201. 
hyjtkry^ 109. 

how widved, 112. 
motion for, m certain cases, 202. 
hy the court J of a question qf/act^ decirion to be ^ven in writing, and be 
filed with the clerk within twenty days, 112. 
judgment on dedrion, how entered. 112. 
finding of judge on, what to contain, 112. 
for the purpose of an appeal, either party may except to a decision 

on a matter of law arising on, 118. 
a review of the evidence appearing on, how obtidned, 113. 
questions of law, how and when reviewed, 118. 
questions of fact, how and when reviewed, 118. 
by referee, 114. 

fee,at general term in first district, 228. 

See Notice of triril. Postponement of trials New trial, Verdict. 
TROVER. See Pe eonal property. 
TRUST COMPANY, accounts of deposits with, 219. 

orders to draw moneys f^om, 219. 

TRUSTEE may be sued in action for claims arising on contract and by operation of 
law, 76. 
plaintif may be required to give security for costs, 185. 
when personally liable for costs, 135. 
security on appeal by, 142. 

of an esep'-ees trust, may sue without joining party in int^^st, 55, 56. 
who is a trustee of an express trust, 56. 
costs in an action by or against, 135. 
TRUTH, defence of, in action for libel or slander, 75. 
TURNPIKE ROADS, jurisdiction of county courts as to, 26. 



u. 



ULTIMATE RIGHTS of parties^ courts may determine, 116. 
UNCERTAIN, 74. See Indefwite and U7icerta4,n. 
UNDERTAKING, on answer of title injustices' courts, ,87. 

to be proved or acknowledged, 197. 

on appeal, to be filed, 148, 174, 196. 

on appeal, when not to be sued, 145. 

to be delivered to parties, 174. 

on obtaining order of arrest, 82. 

on obtaining warrant of attachment, 95. 

new, when may be ordered, 140, 141. 

in all cases to be filed, 196. 
See Security. 
UNKNOWN DEFENDANT in foreclosure, how served with summons, 65, 66. 
UNKNOWN OWNERS, moneys of, 224. 

in partition, 217. 
UNREASONABLY DEFENDING, costs for, 62. 
UNSOUND MIND. See Persons of unsound mind. 
UNWRITTEN LAW of foreign states, Ac, how proved, 175. 
USURPING office or franchise, action for, 179. 
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V. 

▼AGATING order of arrest, 83, 87. 

order made oat of court, 187. 
attachment, 99, 100. 
ii^anction, 99. 

provisional ranedy. modoa fSor. to hare pr e fe ren ce, 146, 
charter of corporatioii, action for, 176, 177. 
▼AKIANGE not to be deemed material uileaa It haa mbled tfae adrene party, 77. 
immaterial, amendment <rf, 77. 
in Justices* courts. 89. 

See Amendment, MUtake. 

VENUE. See Place of trial 

affidavits to change. 221. 

TEBDIGT, general and special, defined, 109. 

wliat verdict jury may render, 109, 110. 
epecUU, controls general, 110. 
assessing defendant's damages, 110. 
subject to the opinion of the court, 110. 
oitoy of. 111. 

entiy of judgment on. 111. 
epeoial, how settled, 903. 
to be filed, 110. 

referees* report to liave tikrt <^, ] Of, 
caning plaintiff before delivery of, y/2. 
Interest on, wlien alloired, 13^ 
Judge may entertain motion to set asMe, 1 i U 
sul]Ject to ofilnlon c^ the court. 111, 
death <rf party after, IK 

stay of prooeeAngs after, ewmty i>vfar4 fMa**A *nA0tt^ \f^. 
YEBIFICATION o/ pltadingn^ vhen M^oMary, lA. 

bow to be mad<t, 'A. 
vhen ft may M 'ymftIM %\. 
by the awviwir 'ft a^^r.t, Vi. 
whea tf t rwrn i fm U a ^airty 79. 
YESSEUS, safe oL co attaefame&t. >1 

▼OLUNTART APPEARANCE eqniral^tnt *a f^v^K»l •^ttIa* *4 f^Hfth*tM, f/f 

Bee Apj^/trapfA. 

WAITER of appeal to the court of apip4al<i. \7^ 
ei itsltoet, 'fk 
oCtrlallnr jury, 112. 
oTolifertfeo that pap<trt A«vt MIoM, 4^ 7^ 

WABRAMT of aitomey. i^^m y^0*>i Jfilt?. i^^, psAj U Ht^ i ^ *^ t'fi 
tf oUaeAmeni. >i. ^^ ^/i&'MAj^ir/r/ 

for amsat of jivlaiiwme <(«l^Ar i^ 

WASTE, actkn if. aholWihoil. avwf s^^n^ ^Hit4^ «H« ^/yf* mt f /i * tfi*^ t*tt( 
WIF E. Stt tt*u^%fl ttikAL yf.ifA^ Hf^^^U/f. ^f^fm- -it 
WILL , action fhr WMfryms^fs <vf ;»iVw«va* i«^ i A ^ W^ ^ **i***, \rH 
WITHHBL D p^p^atn. iuvw jPi^t»ltM. (t-( 

pn.*4r tf imSfif%M *v \*0 4^ nmmft^t m^ tSf f^.' 
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WITNESS— (continued). 

examination of adversary as, 164. 
compelling parties to attend as, 165. 
co-plaintiff or co-defendant may be examined as, 166. 
examination of, conditionally, costs on, 181. 
on motion, 169. 

in supplementary proceedings, 125, 126. 
on trial at the circuit, 201, 302. 
in special proceedings, 167. 
assignor of thing in action may be, Ifi^. 
in divorce cases, 221. 
WRECKS, jurisdiction oi county court as to, 26. 
WlUT of injunction, abolished, 91. 
of execution, 119. 
of nuisance, abolished, 183. 
of error in civil actions, abolished, 137. 
of inquiry of danviges^ 72. See AsseMtnent of damaff€8. 
of inquiry, on application for judgment on failure to answer, where to be exe- 
cuted, 200. 
WRITING, admission or inspection of, 163. 

stipulation as to proceeding in an action to be in, 198. 
See Admission^ Discovery or inspection. 
WRITTEN ADMISSION. See Admission. 
WRITTEN INSTRUMENT, pleadings in action on, 39, 76. 

costs in action for construction of, 188. 
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